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The Honorzble Paul Simon
Chairman, Subcozmittee on

Postsecondary Education
Committee on Education and Labor
House of Representatives

Dear Mr. Chairman:

This is in response to your letter of February 16, 1982, requesting our
opinion as to the legality of the Department of tducation's expenditure of
funds appropriated to carry out programs under the Higher Education Act of
1965, as amended, to pay for field readers, who evaluate and rate proposals
subnitted to the Departwent for funding, and other consultant services. You
enclosed with your letter a copy of a Departuent of Education memorandum
dated December 8, 1951, which addressed this issue.

The Department essentially utilizes two methods to obtain the subject
consultant services. One is to hire individual consultants through the
personnel process; these individuals become special Covernuwent euployces.
The other is to contract with individuals or groups or orgzanizations to
obttain consulting services,

Tine Department has determined that the choice of hiring nethod will
deternine to some extent waich funds will be utilized. Afrer reviewin; its
legislative authority and past adninistrative prectices, the Departuent co
cludes that:

-
.

\

"& % % in the absence of any specific statutory prohibition
insertcd by Cengress in any program's authorizing or appro-
priations legislaticn which explicitly forbids the use of
those funds for coatracts in general, or for contracts for
field readers in particular, there is no legal prohibition
against the use of program funds for field reader coantracts
to carry out program PUrpcscs.

"k % % it would be of doubtful legality to use progran runds
to pay for field reader services obtained through the appoint-
ment of field readers as consuvltants, or otherwise, under the
personnel process."

We have reviewed the Depurtsent of Tducation's raticnale, tozether vitu the

relavant statutes, and as discussed below, w 1

practices,

ve find no basis Lo object to ius
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X. Use of Program Funds for Field Reader Consultant Appointments

We agree with the Department of Education that it does not have the
discretion to pay field readers hired under consultant appointments with
program funds. Public Law 97-92, as extended by Public Law 97-161, appro-
priates funds to the Department of Education for FY 1982. Under the head-
ing "Departmental Management, Salaries and Expenses," H.R. 4560, as reported
to the Senate on November 9, 1981, appropriates $216,774,000 "[flor carrying
out, to the extent not otherwise provided, the Department of Education
Organization Act * * #." The Senate Report which accompanied H.R. 4560 ex-
plained that the Departmental Management, Salaries and Expenses account in-
cluded "funding for the administration of more than 150 programs and most
offices in the Department." It further stated that: "“Funds support pro-
gram management and evaluation, compensation benefits, travel, rent, com-
munications, utilities, printing equipment, and other services." S. Rept.
HO. 97-268. P 145.

Since Congress has appropriated funds which are specifically available
for the payment of the salaries of employees responsible for administering
Department of Education programs, and since consultants hired in this manner
are special Government employees, we do not think that program funds may be
expended for such a purpose. This Office has long held that an appropriation
for a specific purpose is available for that purpose to the exclusion of any
appropriation which might otherwise be available for th> same or a compatible
purpose. See, e.g., 36 Comp. Gen. 526, 528 (1957).

II. Use of Program Funds for Field Reader Contracts

Whether program funds may be used for field reader contracts or other
consulting contracts will depend on each agency's statutory authorities ahd
the provisions of the relevant appropriation acts. &

The Department of Education takes the position that there is no legal
prohibition apainst the use of program funds for consultant contracts. We
also are unaware of any provisions in the Higher Education Act of 1965, as
amended, 20 U.S.C. § 1001 et seq., which prohibit the expenditure of pro-
gram funds for field reader contracts. Nor are we aware of any such re-
strictions in the continuing resolution, Public Law 97-92, December 15,
1981, as extended by Public Law 97-161, March 31, 1982, which appropriates
funds to the Department of Education for fi-cal year 1982.

Accordingly, we are unaware of any specific prohibition on the use of
program funds for field rcader contracts. However, we note that the Depart-
ment's Office of General Counsel, having examined the funding history of the
various individual programs to determine the propriety of expending program
funds for fiecld reader coutracts, has concluded that there are very few
instances in which the legislative and funding history of a particular pro-
gram justifies the use of program funds for this purpose. Any request to
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use program funds for this purpose must be formally approved by the Depart-
ment's Office of General Counsel. It has, for example, adviced that program
funds for Title III (Developing Institutions) may nol be used to pay for field
reader contracts. 20 U.S.C. 88 1051 et seq. Finally, we endorse the sugges-
tion made in the Department's General Counsel memorandum of December 8, 1981,
that in view of the Department's longstanding practices and justifications

to the Congress, if it wishes to begin expending program funds for field
reader contract expenses which it has traditionally paid with salaries and
expenses monies, it should so advise the appropriate congressional committees.

For the foregoing reasons, we conclude that the Decpartment of Education
may not use funds appropriated to carry out programs under the Higher Education
Act of 1965, as amended, to pay the salaries of field readers and other con-
sultants hired by the agency, but that it is not lecally prohibited from using
program funds to pay field reader or other consultant expenses under properly
awarded contracts. However, if the Department intends to begin using program
monies to fund consultant contracts which have previously been paid with
salaries and expenses monies, we think Congress should be notified of the
change.

Sincerely yours,
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Comptrollek:ceﬁeral
of the United States
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