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DIGEST

Protest that proposed awardee of scrap property contract has an impermissible
organizational conflict of interest (OCI) because a subsidiary company performs a
related surplus property contract is denied; the theoretical possibility that the
awardee will act in bad faith under its contract does not establish an OCI, and
provides no other basis for denying firm the award.

DECISION

Government Scrap Sales (GSS) protests the proposed award of a contract to
Liquidity Services, Inc. (LSI) under invitation for bids (IFB) No. 99-4001, issued by
the Defense Logistics Agency (DLA), Defense Reutilization and Marketing Service
(DRMS) for the sale of scrap materials. GSS maintains that award to LSI will result
in an improper organizational conflict of interest (OCI).

We deny the protest.
BACKGROUND

DRMS is responsible for the disposal operations of the Department of Defense
(DOD), including the reutilization, transfer, donation and sale of surplus DOD
property. The sale of surplus property is accomplished through the award of
contracts for the sale of property to vendors that in turn resell the property. DRMS
utilizes two surplus property contracts: the commercial venture (CV) contract,



under which useable surplus commercial property is sold, and the scrap venture
(SV) contract, under which scrap property that is no longer useable is sold. (This
protest relates to the award of the SV contract.) The two contracts operate in a
similar manner: the contractor purchases the property from DLA and then resells it,
presumably at a price greater than the price paid to the agency. The contractor’s
(and agency’s) return under both contracts is in the form of net proceeds, or
distributions (gross revenue from the sale of the property minus the contractor’s
direct costs). The agency receives 80 percent of the distributions and the contractor
20 percent.' Under the SV contract, the contractor also may earn an incentive
payment of up to an additional 10 percent of the contractor’s distribution amount if
(1) 60 percent or more of gross sales are made to concerns having 100 or fewer
employees (5 percent), and (2) 50 percent or more of the sales to small businesses
are to firms having 25 or fewer employees (5 percent).

Surplus Acquisition Venture, LLC (SAV), the current CV contractor, is a subsidiary of
LSL* GSS alleges that SAV’s status as the CV contractor creates a potential OCI if the
SV contract is awarded to LSI, since LSI/SAV would be able to manipulate the
disposition of property to its advantage. Specifically, GSS asserts that SAV would
have an incentive, and would be able to designate useable property as scrap in order
to bring it under the SV contract, which, according to GSS, is more profitable than
the CV contract. According to GSS, the small business participation incentives
available under the SV contract allow for the possibility of the SV contractor earning
as much as 25 percent of the net contract proceeds, while the CV contract provides
for maximum possible earnings of only 20 percent.

In support of its conflict scenario, GSS poses a hypothetical example to demonstrate
the economic incentive it claims LSI/SAV would have to convert surplus property
under the CV contract to scrap under the SV contract. The example involves the sale
of a 5-pound valve having an original acquisition value of $320. GSS asserts that it
would be profitable for LSI/SAV to have SAV purchase the valve as surplus under the
CV contract for a fraction of its original value--GSS hypothecates $.032--abandon the
valve, and then have LSI repurchase it as scrap under the SV contract (at a
hypothetical price of $.005), and then sell the valve at the same price for which SAV
would have sold it under the SV contract, $100 in the example. While, according to
GSS, the distribution to SAV would have been $19.9675 under the CV contract

' Under the CV contract, DRMS receives 78.2 percent of the distributions and another
concern, Kormendi/Gardner Partners (KGP) receives 1.8 percent of the distributions.
KGP is an unrelated private concern that was awarded a consulting contract in 1997
to develop a model for privatizing DRMS’s surplus sales responsibilities.

? Under both the CV and SV contracts, the winning contractor is required to form a
separate entity known as the purchaser. SAV formed a concern known as
Government Liquidation, LLC (GL) to act as the purchaser under the CV contract.
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(20 percent of the $100 net proceeds minus the two purchase prices totaling $.0325),
LSI would receive a distribution of $24.9675 if it took advantage of the small business
incentives under the SV contract.

Although DRMS, not the CV contractor, has sole authority to designate property as
either useable or scrap, GSS claims that there are three ways that SAV would be able
to have property moved from the CV contract to the SV contract: (1) under the terms
of the CV contract, SAV can abandon property that it is obligated to purchase, which
allegedly would compel DRMS to divert the property to the SV contractor; (2) the CV
contract specifically provides that SAV can refuse acceptance of any item that has an
acquisition value exceeding $10 million, which would relegate the property to the SV
contract; (3) under the CV contract, SAV can challenge the designation of property
as useable and, thus, can influence the ultimate decision regarding the designation of
property as useable versus scrap. Since LSI would have the incentive and the
opportunity to essentially convert surplus property under the CV contract into scrap
under the SV contract, GSS concludes, LSI has an impermissible OCI.

As a general rule, OCIs may be broadly categorized into three situations: impaired
objectivity, unequal access to information and biased ground rules. American Mgmt.
Sys., Inc., B-285645, Sept. 8, 2000, 2000 CPD § 163 at 4. GSS has not articulated
which of the three situations it believes is present here. However, we find that none
applies. The unequal access to information and biased ground rules situations
clearly are not applicable to this aspect of the protest.” In an unequal access to
information situation, there must be some showing that the allegedly conflicted
entity has had access to information not available to the other competitors, while in
a biased ground rules situation there must be some showing that the entity had an
opportunity (such as in preparing the solicitation) to influence the ground rules for
the competition. Id. Under the third situation, impaired objectivity, the concern is
that, because of the nature of a firm’s actual or potential work under another
government contract, it may be unable to provide objective advice or judgments to
the government. Id. Here, because the CV contractor is not called upon by the terms
of its contract to provide objective judgments regarding the disposition of property
as useable versus scrap (such judgments are contractually the responsibility of
DRMS), it follows that there can be no issue of an impairment of LSI's objectivity.

In the final analysis, GSS does not allege that LSI's objectivity will be impaired,;
rather, it alleges that, because of the additional potential profit available under the
SV contract, LSI will have an incentive to act deliberately, in concert with SAV, to
maneuver property offered to SAV under the CV contract to the SV contract. This
amounts to an allegation that LSI may potentially engage in bad faith in its
performance of the two contracts. However, there simply is no basis to deny a firm

° We discuss separately below another aspect of GSS’s protest in which the firm
alleges that LSI had information not available to the other competitors.
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an award due to bad faith that has not occurred but, rather, is a mere theoretical
possibility.

In any case, we find the scenario outlined by GSS to be flawed in several respects.
For example, GSS incorrectly asserts that LSI would be eligible to receive as much as
an additional 5 percent of the net proceeds if it meets the small business
participation goals set out in the solicitation—-increasing its total distribution from

20 percent to 25 percent. The SV contract provides that each of the small business
incentives may be as much as 5 percent of the total distributions to the contractor
(for a total of 10 percent of the contractor’s distributions), not 5 percent of the total
net proceeds. IFB at 40. Thus, since the contractor’s distribution is 20 percent of the
net proceeds, meeting the small business incentives would increase LSI’s distribution
to no more than 22 percent of the net proceeds—-10 percent of 20 percent-not

25 percent.’ Thus, the additional profit on which GSS’s scenario is founded--and,
thus, LSI/SAV’s supposed incentive to shift surplus property to the CV contract--
would be substantially smaller than GSS describes.’

Further, GSS has not established that the valve in the protester’s example would sell
for the same price whether surplus or scrap, as the example assumes. Under the CV
contract, the valve would be sold as is, and would presumably be purchased at the
fair market value for a valve of its size and type. Under the SV contract, on the other
hand, the contractor would be obligated to mutilate the valve before selling it as
scrap. IFB at 19, 115. There is no basis to assume--and, again, GSS has not shown--
that the net proceeds from the sale of an item as scrap under the SV contract would
exceed the net proceeds from a sale under the CV contract, even with the small
business participation incentives under the SV contract. Thus, again, the supposed
profit incentive for converting surplus property to scrap has not been established.

GSS also asserts that LSI gained an improper competitive advantage in the SV
contract competition by virtue of SAV’s access to superior information as the CV
contractor, and that LSI had an unfair advantage over other bidders because it could
bid by planning to consolidate operations under the CV and SV contracts.

! Applying the correct small business incentive amounts to GSS’s example would
reduce the potential distribution under the CV contract to $21.9675, and thereby
significantly reduce the differential between the SV and CV contracts in the example.

° Further, the amount of the incentives aside, the incentives under the SV contract
are in no way guaranteed. Rather, as noted above, they are available only if the
contractor meets the solicitation’s small business participation goals. The protester
has presented no evidence--such as identifying small businesses that would be
available to purchase scrap property--establishing that the incentives easily could be
met.
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These assertions are without merit. The advantages that LSI may enjoy by virtue of
having its subsidiary perform the CV contract are nothing more than the advantages
that would be enjoyed by any other incumbent contractor. The mere existence of a
prior or current contractual relationship between the agency and the contractor does
not create an unfair competitive advantage, nor is the agency required to compensate
for every competitive advantage inherently gleaned by a competitor’s prior or
current performance of a particular requirement. Optimum Tech., Inc., B-266339.2,
Apr. 16, 1996, 96-1 CPD § 188 at 7. For example, an incumbent contractor’s acquired
technical expertise or firsthand knowledge of the costs of performing a requirement
generally does not constitute an unfair advantage that the acquiring activity is
required to eliminate. Id. Moreover, the mere fact that LSI may be more
advantageously situated by virtue of its ability to consolidate operations under the
two contracts is not the type of competitive advantage that the agency is required to
eliminate; every contractor enjoys the advantage of its peculiar market position
including, for example, economies of scale available to a large business, but not to
smaller concerns. We conclude that LSI did not have an unfair competitive
advantage.

The protest is denied.

Anthony H. Gamboa
General Counsel

Page 5 B-295585




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




