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COMPTROLLER GENERAL OF THE UNITRD STATES o
| WASHINGTON, D.C. 30848

' A

3-163901 Hay 2, 1973
- " ‘
The lionorable Robert F. Froehlke 00020 ,
The Secretary of the Army . . e :))
Dear Mr. Secretary: J)
We have for consideration a letter from the President, lLocal 225, ' /)\ rﬁ
American Federation of Government Employees, lox 777, Dover, Nev Jersey, ')' ’

eoncerning the entitlement of certain wage employees of the Picatinny Y U
Axaenal to additionsl retroactive hasard differeutial under section 8-7 Vel
of Pederal Personnel Manual Supplemant 532-1. This matter was the sudb-

Ject of a report (reference DAPE-CPP) to our 0ffice from the Assistant

M;:cetor of Civilian Personnsl, Department of the Arsy, dated Yebruary 6,

1973,

On November 1, 1979, the Picatinny Arsenal implemented the hazard
differential provisiun of the Coordinated Federal Wage System prmlgudd@
by the Civil Service Commission in paragraph 58-7 of Fedarsl Persommnel

. Manual Supplenent 532-1, After that date euployess working om bomb
production lines in buildings 1090 aud 807 at the Arsensl were divided
into two classes based upon the jobs they were required to perform and ,
the location at vhich their duties were perforsed. Employces working d
directly with the high explosive components of the bombs in shielded -
areas including employees such as inspectors who were required to work
in elose proximity therato were paid an 8 percent hasard differential.

Othar employeas who performed duties of assembling and loading the bowbe
aud who were shielded from the aress where the direct work on the high
axplosive charge vas being performed wvere paid a 4 percent hasard dif-
forential, The employees vho were paid at the 4 percent rate initiated

a grievasce action, appareantly under the procedures prescribed in the
applicabls labor-manajement agreamsut, That grievance was vejected by
tho Arsenal at the final level of adminivtrative sppual on August 3, 1971.
Although the rejection was subject to arbitration at the vequest of the
enployecs concerned or the union--if requested in writing unot later tham
20 workdays following final aduinistrative denial—no such request was
made, Howevaer, the Arsenal agreed to arbitration ou or abtout Febrvary 1,
1972, Omn March 27, 1972, an arbitrator issued an advirory opinton avard-

~ ing the higher rate of hezard differential to the employees concerned .
off.cu.n raetroactively to tho date om which hc pruulod thu arbitration v
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vas Tequested by the parties, namely February 1, 1972, Apparently, the
Department of the Army has made payaents to the employces coucerged in
accordance therewith, 4

The local union questions the action taken in that resard to the
axtent that entitlement to the higher rate of hagard differential wae
not nade retroactively effective to the date such differential wae first
suthorized under the provisions of the Coordinated Federal Wage Systenm,
that is, the firat pay period beginning on or after tovember 1, 1970,

The entitlement of wage board employees to a hazard differential is

. -a mattexr primarily for administrative determination by the agency involved
and the Civil Service Commainsion under the regulations contained in ¥PY
Sugglencnt 522-1. Appendix J thereof provides in pertinant part as
follows:

2. Explosives and incandiary paterisl—~hizh degree hasard,

Working with or in close proximity to explosives and
incendiary material which involves potential personal
injury such as permanent or temporary, parctial or coa-
plete loss of sisht or hearing, partial or complete lcss
of any or all extremities; other partial or total dis-
abili‘ies of equal severity; and/or loss of lifa result-
1:3 from work situations wherein protective devices
and/or safety measures either do not exist or have lLeen
developad hut have not practically elininated the poten-
tial fo* such personal injury., llormally, such work
situstiins would regsult in extensive property danage
requiring conmplete replacement of equipment and rebuild-
ing of the damaged area; and could result in personal
injury to adjacent enployees.

" * ® ] ®

3. losives and incendiary material—low-degree hazard.

Working with or in close proxiuity to explosives and
incendiary material which involves potential injury such
as laceration of hands, face, or aras of the employee
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engaged in the operation and possible adjacent employees;
uinor irritation of the ekin; minor burns and the like;
minimal dunage to imuwediate or adjacent work area or

.7 equipment being ueed,

The primary gquestion involved is whather under the above regulations
all of tho employecs working in buildings 1090 and 807 where bhowbs wera
nanufactured and loaded ware entitled to the £ percent high hasard dif-
ferentiel regardless of whether they worked directly with the explosive
charge or whether ‘they worked on assembly of nonexplosive parts and with
loading. A second question is whether such higher compensation, if pay-
abls, would be retroactive to the first pay period bepinning om or after
November 1, 1970, The arbitrator's award of the higher rate of differ-
ential to thoss employees who had been paid at the lowar rate was dbased
for the most part on his interpretation of the regulations to the affect
that an enployee working on the loading and assembly of the becubs could
be killed if one of the bombs on which he wea working accadentslly
detonated juat as easily as an exployea who was performing operstioas om
the high explosive components of the bombs if a sirtlar accide..2 occurred.
The Dopartment of the Army interpreted the repulatiors in a different
manner based on a readinsy of the total regulatiom including the examples
given which 2¥a not quoted abovea, Ona of the examples given under low
degree hazard is 'all operations involving loading, unloading, storsge
and handling of explosives and incendiary ordnance material other than
small arus amaumition," aud another is '‘load, assenbly, and packing of
primers, fuses, propellent charges, lead cups, boosters, and time-train
rings." On the other hand the 11lw trations given of high risk work
include so far a pertinent here operations which involve working
directly with high explosiva charges. The Department believes that the .
repulations taken as a vhole did not intend to authorize the higher '
hazard differential rate wvhen the assenbly and loading of explosive
devices involved little risk of sccidental detonation. Thus the Depart-
ment differentiastos betwean diffevent jobs cn the basis of the relative
risk of accidental dotonation whereas the arbitrator's sward would not
permit such zelative risk to be taken into account allowing distinctions
to be nade only 02 the basis of the severity of prodabla injury if
accidental detonation should occur, Although the ragulatior in question
is not entirely clear ve believa that thie Department’s interpvetation .
theresf is not unreasonable and that a low risk hazard differontinl may
be paid based upon the fact that in certain operations there is a lower
risk of accidental detonation.
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ihis, however, does not dispose of the question presented because '

the arbitretor's award ves also based on the proximity of the employess Tl
vorking on aseewbly and loading to ‘the recognized high risk area iam which
eaployees worked directly with high explosive chargee. The arbitratir
quotes from an arsenal regulation which defires proximity as including
all persons "handling or working directly with someone wio 1s handling o
the agents (i.s., the same room, on the sama machine, or on the sams el
conveyor line)." The arbitrator determined that regardless of the risks

iavolved in assembly and loading oparations the employees iuvolved 4in C ey .
such tasks worked iu close proximity to the high degree hazard area l:
because they vere not protected from the high risk area in a manner R DO

L % |

.-.vhich would .practically -eliminate the possibility of serious injury to £y va

them as the result of an accidental detonation in the high riwk ares. .-
Thus, although the Department did not accept or adopt the arbitrator's

reasoning with respsct to the use of degreas of risk of accidental

detonation it did accept the arbitrator's finding to the extent that it

was based on the proximnity of all employeses in the buildings concerned ceam .
to the high risk area:. The Departwent's position in that regaird is

apparent frr.a the fact that the Arsenal was directed to erect additional

barriers which would provide a further shield between the areas involved

to pravent nora effectively the effects of an accidental explosion in

the high rick area from raaching the rest of the building and to prevent y
enployees not assigned to the high risk area from entering in or approach~ , -
ing that areca. Upon erection of such additional barriers the Arseval was - : - - -
to reduce the differantial paid employees working outside the shialded ‘

1t 1s apparent, therefore, that the Department has determined that copan
the fixing of hazard differantial for some of the employees in buildiugs '
1090 and 807 at the & percent rate was incorrect and that prior to erec-
tion of added protection for those employees they should have beun paid
hazard differential at the 8 percent rate., It follows that the employoes
concerned wvho recaived a hazard differential under the erroneous applica-
tion of the regulations which wver~ sffective the beginning of first pay
reriod on or after November 1, 1970, should have their pay adjusted frou
the date their pay was first fixed in a manner 10t consistent with the
applicable regulation, We are avare of no basie for limiting their .
recovery of back pay to the period commancing Fedbruary 1, 1972, as -t
recoraended by ths arbitrator.,
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As to tha effect of an arbitration awvard which is not in keeping
wvith controlling laws and regulations we point ocut that the applicable
Executive Order, Department of Defense regulation and labor-msnagement
agresment all provida that applicable lauw and ragulations will be con-
trolling over the labor-management agresment. Sse section 12(a),
Exscutive Order No, J1491, October 29, 1969; pazagraphs V1iI.B,3.c, and
VII1.E.1l, DOD Directive 1421,1; chapter I, article 4, section C, of the
agreepant between Picatinny Arsennl and Wage Board Unic, Local 225,
AYGE approved Jumes 21, 1971, as revised and extendad by the agreament
approved October 22, 1971.

S |

Yor the reasons ‘stated we held that the employess concerned were S TAYE

entitled as long as they were employed Lo buildings 1090 and 807 without

adequate protection from tha area wvhere work was parformed on :xplosive

charges to the high hacard pay of 8 percent av cowputed under ssction

$8-7 of YrM Supplement 532-1, retroactive to the effective date of that
regulation, You are authorized to take the necessary action to process

the additional payments as soon as possidble. It may be you should sug-

gast to the Civil Service Comrmission that the applicable regulationi be

clarified o as to eliminate any similar questions arising in the future.

Sincarely yours,

..PauihbJ'Dambllng

For the Comptroller General
of the United States





