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COMPTROI.LLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C, 30348

21197

B-178969 July 19, 1973

s. Pn L&Cct‘va, Hono

Hospital Dircctor

Vaterana Adninistration Hospital
Northport, New York 11768

Dear Dr, LaCarvat .

Pofarance 13 made to your latter of Juna 19, 1973, with anclosuras,
concerning the protcs.t of Anthony J. Altieri, Inc., dba Douhle "A"
Transport, Commack, llew York (AJA), against eward ¢f a contract to the
apparcnt low biddeyw, 0& Ambulance and Oxypen Servicae Covp., Huntincton
Station, MNew Yorik (L&D), under inwsitatinn for bids (IFB) No., 632-9-74,

The IVB was issusd for tha procurencnt of taxi and emerpency
plek~uyr rervice tu the Veterana Administration and {¢3 bencficinries,
The solicitation contained cleuses concerning licensing end xesiztration
requircrnonts and certain husiness information requiraments as followa!

2, QUALIFICATI(NS:t o. Proposal will be considered only
from biddara who are regularly antoblished i{n the business
callad ZJor and who ars financially rosponsibla and hava the
necessary cquipnont and personnel to furnisa servicao in the

' voluie required for all the itemns undar this contract,
Saccasaful biddor shall weet all requirements of Foderal,
Stata or City codes regarding oporations of this typs of
aatvice. ..

b, Each bidder must submit with hia
bid a lattsr in duplicate fully degcribing tha ncka of
vchiclee, wodel and year which hao agrees to furnish uador
thias proposal including tho location and teclephone numbera
of his catablishment vhare calls are receivad on a 24-hour
a day basis and vehicles are imediataly available for
digpatch. Tha Contracting Offlcer will be notirsied in
writing of any cquipnment cdded for (aic) daletod after
award of contract.,

It 18 AJA's position that BED failad to comply with the zbova
qualificatioas., AJA states Chat B&D does not hold a valid licensca to
- engags in tha taxi businuss aa requirad by paragraph 2a. AJA furthey
gtates that BiD 414 not furnish the Jettar required by paragroph 2b.
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Upca these two contentfoys, AJA balieves the bid of B&D to ba
nonresponsivy to tha golfcltation.

It 18 woll eatobifshed by the decisions of our Offica that failure
to subnit pammitsg qv liccumes by the time of zward ox at the very latest
by tha time contxack performemge 1o to ba commenced, plus aly lead tire
which nay be nacessary {m el particular case, ahall cffect the respon-
eibility of a prospctive contractor in ceses vhare tha parmit or licomse
is a rcquiremant of theo Fodaral Coverncant. Sae 51 Comp, Gen, 377 (1971),

VLth respect to the effect of a state law requiring a liceznso or
pernit 23 a preregyfaoit: to performing the tyy. of scrvices roquived by
a Foderal contracgt, 4Ln our decision B-125377, October 11, 1955, wa con~
sidared an IFD for a I'cderal constyuction contract to be perforued in
Tenmengea, under which the.contractor was to obtain all liccnses and
permits required Lov tho prosecution of tha vork. Ve held thervein thats

'State ssd nwusedpal tax, perndt, and licensa
raquirenents vary adrost infindtely in chedr details end
lagal effect, © Thea wedidity of a partfcular state tax or
Hcensa as apphied €0 tha activifries of a Faderal contractorx
often cznnot b datermiced except by the courts, and it
would be impo¢aillo for the contracting ageuncies of tha
Covernmant to naia guch deterninations with cay easurance
thet thoy wers coXreck, It is precisely btecauwso cf this,
in our opinici, that the stendard GCovernrant contract forma
iopove upon tha contractoy the duty of ascertaining both
tho exigstonca anl 3w epplicability of loecal lawa with
vozard tc peruwdty and licenges. In our opinion, this ia
as it shculd ba,

. A * " L ]

No Covarnmenw Rontracting officer 48 competent to pass

upon the questdoy wiicther a particulay local license or
permit is lepally requirad for the progsocution of edoral
work, and fox thim -veyy resaon the matter is made the
reaponsibility of the contractor, !No otatute has been
brought to our smttantion which would authorize the inclusion
of a condition 1z Faderal coufracts or bid invitations that
local pormite ov 1f comses rusi: ba obtained, ropardiess nf
thair neccasdty sa opplied to tho worl to ba dona.
Accordingly, we zta of the opinior that the obtaining ¢f a
general coutxractor'e licensa for porfornming Goverment work
in Tonnevses Ly g muatter vhdieh must be settled between the
local authordtlcs and the contractors, eithar by agreemcnt
or by judiclal deteruination,”
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Xf a atate detormines that under its laws a biddar on a Fudoral
contract munt have a license or a pernit as a prorejuioite o its
being legally capable of performing the required serviers for tha
Fedaral Government within the state's boundaries, tho state waey enforce
ita requirementas againat the bidder, provided the coplicatlon of the
atate's law is not oppoaed to or in conilict witlh Foderal policica or
lam, or does not in gy way interferc with tha eyccution of Fadoral
porera. Sco Lealie Millar, Inc. ve Ar'iznaca, 352 U8, 137 (1250)4
United Stotes ve Gzorpin yublic Sorvico Cn"-uifm:lrm. 371 U.8, 205 (163);
(‘qer.lm Poul v, Unitad sta ted, STL UdSe 2645 (1305 ). In thoso ingtancoen
whnre tha requirenants of a state low do not violate this proviso, the
atate nay procead to caforce its rcquircoents agrinst a contractor tin
failed to couply. Uowever, 4f as a result of enforcament by the state,
tha contractor choosas not to parform tha contract or isg prohibited
fron doing so by an injunction won by thae stata, thc contructor way be
found in defauwlt cad tha contract terainated t9 its prejudica.

Furtherwora, our Office hes consistanutly held that a licenss
requirensant dn on invitation {8 a requiveacnt concerniing the respoasi-
hility of prospective contrastors—-that i3, to datermnino a bidder's

. larn), authorization to perform the contract, vhich ia a matter of
mopaasibility end i8 not related to en evaluation of the bid,
47 Coxp, Cen. 537 (1968), 46 Cowp. Con. 326 (1966), In tha lattar
citad case, wa stected that the critical time for actual complience
with a mquirez.ent concarning responsib”‘cy could be as late a3 the
. tdme for porformance plua any lead tize whach wey bs nocessary in thn
. particular case. Therefore, wo find no resson to quontion the cward to
"B&D for failurs to hold licenses and permits at the tine of bid opening,

Hith regard to AJA's contentisn that ¥rilure to furmish all of the
vequentad data with the bid should rendar it nonvesponsive, it is tha

~ contracting officer's position that onicoion of this data had no affect

. on the contrcetor's obligstion to pa.forn in compiience with tha epeci-
ficntlon -vaquireoments., Tha omission of data con be waived a3 a minor

- informality vhers the data doca not po to the gubatance of tho bid, and

- weiver. thareforwe would not vork an injustice on the othax biddera. A

»xoquost for the subniasion of data with a bid may generally ho con-

' 84dored of substanca only 1f 4t affocts prieca, quantity, quality, or
delivery. Sinca guch vaa not the casa here, we tuat concluda that the
follura of B4D to submit tho data in question with 4its bid did not

- requira snjaction of ite bid us nomrasponsive, See B=~174204, Februaory 16,

£ 1972, | Coe

. i’urt‘hamro. va think thare is no question but that thu equipment
' Hdeting requireccats of paragraph 2b cre for the puxpose of datemining

-
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whather a prospective bldder will hava tha capacity and ability to
perform the work described, The contract is onc for the fumnishing
of porviceon end not for the furmishing cf cquipment, except as an
fucident: to perfoming tha services, Tha equipnent list ouboission
requirement was clearly deaigned to enable the contracting officer to
detenninag {n advance of award victher the firmg averded tha contract
would be abla to parfom responsibly,

We hava ccnsiatently held that vhere tha requirement for subminaion
of data is for ths: purpose of determining the capnbility (responsibilicy)
of tha bidder rather than tho responsiveneas of thic bid, the failure of
the bidder to suhnit such ddta 18 not fatal to considaration of tho
vonconforming bid and the data may ba provided aubsequent to bid openineg,
a3 was dona by B&D in this instant procurement, 39 Comp,. Gen. 247 (1959),
Thae rosult is tha szme even in craca whare biddera ere warned that
fatlura to confornm to dcta osubnission requirements mey result in rejectiom
of thair bids, 37 Comp. Gen, 655 (1969). In this comnection, we notc
that the preseat invitation did nct contain any notice as to the con-
soquences of a bidder's follura to subndt en cquipment liat, or of the
sthaiossion of en inecouplcte )list. A3 thero was no requircescent thet
bidders actually ovn tha neceaaary cquipment st tho tiro of bid sul=iosion,
this appeoars to indicata that the objectiva tn be geived by subniscion
of tho equipment list could just as eppropriately be accormlished by
pubrpinsion of the list after bid cpening as before such opeoning.

AJA has contonded that paragraph 2a raequired bidders to be 4in the
taxl busincas and nnt in tho amhulance business as was tha casa of L&D
at the time of bid opening. Tha exporicuce roquiremeant {s a natter
ralating to reerponaibility rather than responsiveness. 45 Comp. Gens 4
(1565). In tii:s rezaxrd, our Office hos held that m offer nced not be
rojected for Ui {lurc to necet literal recaponsibility requirercnts of o
gsolicitation wviicre, as here, the contracting ofiicicls are satisfied that
the offeror io in fact reaponsible. 49 Cimp. Gen. 9 (1969).

In view of tha forecgoing, the AJA protest should ba daaied,

. Sincerely ynurs,

Paul G, Dexbling '

v 8 naledey

' For the Comptyollor Ganeral
'0f the United States






