United States General Accounting Office

GAO

Report to Congressional Ixoquesl(*ls

September 1994

GAO/RCED-94-10

MINERAL
RESOURCES

Federal Coa,l-LeaS}ng
Program Needs

_ Strengthenmg

[F‘?‘»

vmw

REST D--Not to be released outside the
General ting Office unless specifically
approved by ffice of Congressional

Relations.




GAO

United States
General Accounting Office
Washington, D.C. 20848

Resources, Community, and
Economic Development Division

B-252412
September 16, 1994
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Chgirman, Subcommittee on Energy
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The Honorable Nick J. Rahall, IT
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This report responds to the Subcommittee's request that we address a number of issues related
to the Federal Coal Management Program. This report discusses the measures taken by the
Department of the Interior’s Bureau of Land Management to (1) encourage the development of
federal coal leases, (2) address the cumulative environmental impacts of additional coal leasing,
and (3) consider projected demand in coal-leasing decisions.

As agreed, unless you publicly announce its contents earlier, we plan no further distribution of
this report until 10 days from the date of this letter. At that time, we will send copies to the
Secretary of the Interior; the Acting Director, Bureau of Land Management; the Secretary of
Agriculture; the Chief, Forest Service; and the Director, Office of Management and Budget. We
will make copies available to others on request.

This work was performed under the direction of James Duffus [1I, Director, Natural Resources
Management Issues, who may be reached on (202) 512-7766 if you or your staff have any
questions. Maior contributors to this report are listed in appendix XIL

Sincerely yours,

i 2

Keith O. Fultz
Asgistant Comptroller General



Executive Summary

Purpose

Background

In 1976, anly 59 of the 535 existing federal coal leases were producing

roal. To discourage the speculative holding of federal coal leases and
~neouraye the development of leased cnal, the Congress enacted the
Federal Coal Lea:ng Amendmants Act of 1970 (FCLAA). Concemed about
whether the Depznment of the Interior's Bureav o7 Land Management
(BLM) was properly 1mplementing FcLaA, the Chaurman, Subcommittee on
Mining and Natural Resources, Hou -2 Committee on Interior and Insular
Affairs (now the Subcommittee on Energy and Mineral Resources, House
Committee on Natural Resources), asked Ga0 Lo assess Interior's actions
to (1) encourage the development of federal coal leases, (2) address the
cumulative environmental impacts of additional coal leasing, and

(3) consider projected demand in coal-leasing decisions.

Because many federal coal leases were being held and not developed
while leases with more stringent terms on private and state lands were
being developed, the Congress amended the Mineral Leasing Act of 1520
{M1a) by passing FCLAA. To discourage the speculative holding of federal
coal leases and encourage the development of leased coal, FCLAA requires
lessces of coal tracts leased after the act's passage to produce commercial
quantiues of coal within 10 years (referred to as diligent development),
otherwise, the fease will be terminated. Holders of leases in effect when
FCLAA was passed in 1976 who have held such leases for more than 10
years since then must be producing coal in commercial quantities;
otherwise, the holder is disqualified from obtaining new oil, gas, coal, and
other mineral leases covered by the MLA. FCLAA also authorized the
combining of contiguous federal leases and nonfederal lands into a logical
mining unit (LM} to promote the efficient, economical. and orderly
development of coal resources if the Secretary of the Interior dctermines
that an mu will result in the maximum economic recovery of coal. FCLAA
authorizes the Secretary to constder diligent development and continued
operation and produrton on any 'ease within the LMU to be occurring on
all [eases in the LMU.

Interior established a new federal coal-leasing program in 1979 and
designated geographic areas with significant amounts of federal coal as
federal coal regions. Within these regions, Interior conducted lease sales
tirough a process in which it established regional coal-leasing levels after
considering many factors, including the projected demand for coal, and
prepared regionwide environmental impact statements (£18). Qutside these
regions, Interior iased coal Lracts by a process known as
lease-by-application, in which applicants requested specific tracts and



Results in Brief

Interior prepared environmental documents for each tracL Both leasing
approaches , quired compelitive sales procedures.

In March 1984, .he Secretary suspended regional lease sales, pending the
development of revised coal-leasing procedures. From March 1984 to
February 1987, federal coal leases within the federal coal regions could be
sold only to continue existing operafions or to avoid leaving coal in the
ground that could not be subscquently mined. Between 1987 and 1890, all
of the federal coal regions “decertified,” or disbanded, because of
decreased interest in coal leasing. As regions disbanded, BLM changed its
sales procedures { om regional sales to lease-by-application. From
February 1987 through Decembey 1992, LM received 40 applications for
1.7 billion tons of coal—less than 1 percent of total reserves in these areas.

BLM has taken actions that do not further FCLAA's goals of discouraging
speculation and encouraging the development of federal coal leases. GAO
found that BLM has issued 36 federal oil, gas, and coal leases to an
unqualified lessee, contrary Lo FCLAA'S lesgee qualification provisions,
while disqualifying other companies with nonproducing federal coal
leases. In some cases, other companies have taken actions such as
surrendering nonproducing coal leases to remain qualificd Lo obtain
additional federal mineral leases.

BLM has also allowed the act's LM provision to be used when the lessee’s
primary purpose for using the provision was to extend the life of a federal
coa) lease that was within months of being terminated for lack of
nroduction. Ga0 is concerned that BLM'S action may encourage other coal
lessees to form Lvus for the primary purpose of extending the diligent
development periods of their nonproducing federal coal leases.

National Environmental Policy Act (NEPA) regulations require that
cumulative impacts be adequately assessed, and federal regulations and
agency policies require that these impacts be documented in
environmental assessments (Ea) and Eiss. BLM's Wyoming and Eastemn
States offices nddressed cumulative environmental impacts on most
resources affect~d by coal mining in envir nmental analyses they
prepared. In Utah, analyses prepared by BIM and the Forest Service
addressed cumuladve impacts on only about 22 percent of the potentially
affected resources.
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Principal Findings

Certain Actions by BLM Do
Not Discourage
Speculation or Encourage
Federal Coal Development

BLM can meet. FCLAA'S objectives without using projected demand tc set
leasing levels. BLM has used projected demand to set leasing levels for its
regional sales in order Lo meet various objectives of the coal-leasing
program. While setting leasing levels in this way could lelp meet some of
FCLAA's objectives, the act has specific requirements that more directly
ensure that its objectives are met. For example, the act requires BLM to
obtain fair market value when leasing federal coal, and FCLAA's diligent
development requirement is intended to ensure that federal coal leases are
developed and not held for speculation.

GAO found that LM issued federal minerat leases to a lessee who does not
meet FCLaA's qualificafion requirements. FCLAA requires that in order to
remain qualified to obtain additional oil, gas, coal, and other mineral
leases covered by »a, holders of leases issued before FCLaA was passed
who have held such leases for more than 10 years must be producing
commercial quantities of coal from them. BLM determined that although a
company held two pre-Fc1.4A coal leazes in an MU from which no coal had
been produced since February 1988, the company was qualified to obtain
additdonal federal mineral leases. From March 1988 through

November 1992, pLM issued 36 additional federal mineral leases Lo this
company, while BLM disqualified other companies with nonproducing
federal coal leases. In addition, other companies have taken actons such
as surrendering nonproducing coal leases to remain qualified to obtain
addidonal federal mineral leases.

BLM has also allowed the act's LMU provision to be used when the lessee's
primary purpose for using the provision was to extend the life of a federal
coal lease that was within months of betng terminated for lack of
production. In Wyoming, a nonproducing federal coal lease estimated to
contawn about 545 million tons of recoverable coal was due to terminate in
February 1993 hecause commercial quantities of coal had not been
produced fram the [ease. However, the lessee applied for an adjoining
(ederal coal lease containing an estimated 556 million tons of recoverable
coal with the stated intent of forming an LMU. By leasing the smaller tract
and combining it with the much larger tract into an ™17, the lessee has
extended the diligent development period of the larger tract for 10 years
without compensation to the govermunent. BLM's acrtions were taken



without criteria defining when the formation of an LMU would further
FCLAA'S goals of discouraging the speculative holding of federal coal leases
and encouraging the development of coal production from federal leases.

In July 1994, Interior advised GA0 that the Dapartment was in the process
of drafting regulations that would help prevent lessees from using an LMU
primarily to extend the life of a nonproducing lease. GAO believes that it is
important for Interior to develop these criteria because other
nonproducing (ederal leases are approaching the end of their diligent
development periads. Gao found Lhat 89 federal coal leases were
considered active but not producing and were due to expire within the
next b years. Without such criteria, GAO is concerned that other coal
lessees will seek to form LMUS for the primary purpose of extending the
diligent development periods of their nonproducing federal coal leases.
This would postpone, without compensation to the govermunent, the time
when commercial praduction levels must be achieved and royalty

payments begin.

Not All Cumulative
Impacts Addressed in
Utah's Environmental
Analyses

NEPA regulations require agencies to evaluate cumulative impacts when
preparing site-specific Eas or Eiss. Since the decertification of the coal
regions, surface-managing agencies have addressed cumulative
environmental impacts an tract (site)-specific £as and Eiss rather than on
regionwide EISs. Specifically, NEPA regulations and tiM and the Forest
Service's policies require the agencies to evaluate cumulative impacts on
specific resources such as air, surface water, and groundwater and to
document the results of these analyses in £as and EISs,

Eleven envirormental documents prepared for lease sales in Alabama,
Kentucky, Utah, and Wyoming show a wide range in content and format
for addressing cumulative imp:.cts. For purposes of this review, Ga0
considered cumulative impaci: to be addressed if £as or Elss demonstrated
no significant cumulative impact to the individual resource or referenced
an analysis in a prior study. Documents prepared Ly BLM in Alabama,
Kentucky, and Wyoming addressed cumulative impacts on most resources,
whereas documents prepared by Bim and the Forest Service in Utah
addressed cumulative impacts on only about 22 percent of the resources
potentially affected by coal mining. BiM and Forest Service officials in
Utah said that some cumulative impacts were addressed in previously
prepared Eiss or that effects on other resources were not raised as issues
during their scoping process. However, .y and the Forest Service did not
clearly make reference to previous cumulative impact analyses done for



Executlve Summary

other Eiss, nor did they document, why certain resources were not
addressed.

The Use of Projected
Demand Is Not Necessary
to Meet FCLAA's
Objectives

Recommendations

Although FcLAA does not require that BLM's leasing decisions be tied to
projected demand, BLM used projected demand in the regional coal sale
process in deciding on the amount of coal to be offered for lease. Interior
does not have to use projected demand to obtain fajir market value or
ensure that the amount of coal leased is developed in a reasonable time
because FCLAA contains specific provisions that, if enforced, will ensure
that these and other objectives are met.

Proponents of using projected demand argue that tying leasing decisions
to demand results in highes values for each tract. However, the
government is not required to maximize revenues but is only required to
obtain fair market value. Furthermore, GAO does not believe Interior could
count on receiving a higher value for leases if it adjusted leasing levels to
meet projected demand.

To obtain fair market value, BLM independently assesses the market value
of each coal tract and uses the assessed value as the minimum bid it will
accept BLM also has specific regulations intended to ensure that leas s are
developed. If these provisions are enforced, FCLAA'S objectives could be
met without atternpting to mateh [easing levels to projected demand.

GAO recommends that the Secretary of the Interior cease issuing any
addidonal ML leases to unqualified companies and amend existing
regulations to ensure that leasees holding pre-FcLaa leases will not be
issued new ruineral leases under the MLA unless they have met the coal
production requirements that FCLAA added to the MLA.

With respect to the MLa leases already improperly issued to the company
that a0 found to be unqualified or to other companies that were not
qualified, Ga0 recommends that the Secretary review these leases for
action in accordance with all applicable statutory and regulatory
provisions.

In addition. Gao recommends that Interior continue its efforts to revise its
regulations to provide cniteria that BLM can use to determine whether the
formation of an LMt is consistent with FCLAA's goals of discouraging
speculation and encouraging the development of federal coal leases. Gao



Agency Comments

also recommends that for each LMU approved, BLM document how the
approved LMU meets these regulatory criteria

Intenior, the Department of Agriculture, and the company Gao found to be
unqualified provided GAO with writt: n comments on a draft of this report.

Interior and tl.e company disagree with GAO's position that the company
was unqualified to be issued federal mineral leases. In summary, the
Solicitor's opinion, as well as the company's opinion, is that the Secretary
has the authonty to issue regulations that substitute an 1Mu's diligent
development requirement for commercial production requirements that
holders of pre-FCLAA leases must meet to remain eligible to obtain
additional federa]l minera! leases. GAo believes that the mLa does not
provide authority for exempting pre-FCLax leases from the requirement to
produce coal from those leases in order for the company to continue to be
eligible. ‘1he Solicitor indicated that BLM's interpretation of the regulation
substituting an LMU's diligent development requirement for commercial
production requirements was the policy of past administrations and
appeared to be inconsistent with FCLaA's goal nf reducing coal speculation.
He noted the regulation could be amended and pointed out that Interior’s
proposed rulemaking may address this issue.

In commenting on GAO’s recommendation that critena be established for
approving LMUs, Interior stated that in December 1993 it published an
advance notice of proposed rulemaking requesting public comments on all
aspects of LMUs, including the need for criteria. In July 1594, Interior told
GAO that it is considering a draft of proposed regulations that would
provide criteria for BLM to use in determining whether an MU will foster
the maximum economic recovery and the ecanomical, efficient, and
orderly development of coal resources. Interior believes that these cnteria
will help prevent lessees from using an LMu principally to extend the Life of
nonproducing leases.

Both Interior and Agriculture accepted Gao’s proposal to reemphasize to
field personnel w.e importance of complving with requirements for
identifying crmulative environmental impacts from coal leasing and
development. As a result, Gao is no longer making a recommendation.

The comments of Interior, Interior's Office of the Solicitor, the company
GA0 found to be unqualified to receive additional mineral leases under the
MLa, and Agriculture have been incorporated in the report where



appropriate and are presented and evaluated in det;ail in cppendixes VII,
VI, IX, X, and XL
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Chapter 1

Introduction

The federal government owns and administers about one-third of the
country's coal resources. These resources are located on about 76 million
acres, primarily in the western United States. The Depariment of the
Interior's Burenu ol Land Management (BLM) is responsible for leasing coal
on these federal lands, even when other agencies such as the Department.
of Agriculture's Forest Service have primary jurisdicion over the lands.
BIM conducts its leasing activities primarily through six of its state offices
that are located in areas containing almost two-thirds of the federal coal
resources.

Almost 360 million tons of coal was produced in the United States in 1993.
And about 260 million tons, or about 27 percent, came from federal
lands—up from about 8 percent in 1979. Federal royalties of $264 million
were collected from this production. About 97 percent of this coal ciine
from the following four western states: Colorado, Montana, Utah, and
Wyoming. {(Sce table [.1.)

Table 1.1: Faderal Coat Production for
Calendasr Year 18393

= |
Fadernl coal production Percant of total federal

State (short tons®) production
Wyoring 193,742,000 "
Montana - 25013000 - 10
Utah - 19243000 B 7
Colorado B 13.905.000 - 5
All others R 8244000 3

*A short ton equals 2.000 pounds

Source US Department ol the Intenor, Minerals Management Serwce

Federal coal has become an increasing share of total U5, production since
1979. Much of the increase has come from large surface mines in the
Powder River Basin of Wyoming and Montana. In fiscal year 1991, federal
lands in this area produced about 200 million short tons of coal—about

20 percent of the nation's total. The Department of the Interior noted n
1990 that the Clean Air Act Amendments of 199} could stimulate
significantly greater demand for low-sulfur coal from western federal
lands.
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Introduction

The Mineral Leasing Act of 1920 (MLA) gave Interior responsibility for
leasing coal on federal lands. In areas with kaiown coal reserves, parties
interested in leasing a particular federal coal tract filed their applications
with the BLM state office. BLM generally held a competitive lease sale for a
single ract and awarded the lease to the highest bidder. In areas where
commercial coal deposits were not known to ¢xis’, an applicant could
apply for a prospecting permit. If the permittee subsequently discovered a
commercial coal deposit, he or she could file a noncompetitive,
“preference right,” lease application with atM and could be issued a lease,

Untl 1960, little demand existed for federal coal, and little leasing
occurred. In the 1960s, leasing greatly increased, but by 1970, coal was
being produced from only about 10 percent of the acreage under lease.
Leases could be held virtually forever and at minimal cost. ln 1971, Interior
imposed a moratonium on coal leasing in response w public concern that
federal leases were being acquired mainly for speculation rather than
development. In 1973, [nterior insatuted a complete moratorium on the
igsuance of new prospecting permits and a near-tot.d moratorium on the
issuance of new federal coal leases. New leases could be issued only to
avoid situations where small tracts of coal would be bypassed if not
leased, to maintain existing mines, or supply reserves {or production in the
near future.

In 1976, the Congress amended the MLA by passing the Federal Coal
Leasing Amendments Act (FCLAA). FCLAA was passed to discourage the
speculative holding of and ¢ncourage the development of federal coal
leases and Lo help create a more efficient and enviro..mentally sound
leasing process. A key faclor leading to passage of Fr'Laa was the Congress’
concern that nonproducing leases were being held for speculative
purposes. The House Report on Filaa’ noted that as of 1976, only 59 af 533
active federal coal leases were actually producing coal. The report also
observed that under then-existing requirernents, any coal lease issued by
the Secretary of the Intertor was effective virtually forever, and the report
crnticized the near impossibility of terminating nonproducing leases. Thus,
according to the report, the Congress sought to spur coal praduction on
federal leases by ending the practice of speculating on coal prices hy
allowing leases to remain idle for years.

FCLAa established producuon requurements for leases and penalties for
lessees when those requirements are not met, FULas also chminated

'HR Rep No RAL Sdthoong . Isl Sess oar 110 197h)



Chapter 1
Introdunction

preference right leasing and required Interior to complete comprehensive
land use plans and consider environmental impacts before coal lea:ing
could occur. In addition, FCLAA established a minimum royalty rate,
established explc mation licenses, and required a Department of Justice
review before leases are issued to ensure compliance with antitrust laws.

Requirements for
Producing and Penalties
for Not Producing

The MLA, as amended by FCLAA, contains two penalties for lessees who do
not develop their federal coal leases. These penalties are designed to
encourage development of federal coal leases and discourage speculative
holding of leases. Depending on conditions within the coal market, some
lessees could be {orced to produce from their leases under uneconomic
conditions, give up their leases to remain qualified, or allow their leases to
terminate.

First, the diligent development provisions under section 7 of the MLA
require that lessees produce coal in commercial quantities® within 10 years
of the lease's issuance or, for Jeases existing when FCiAA was passed,
within 10 years after the lease becomes subject to section 7.% If a lease
does not achieve commercial production within this time pericd, the lease
terminates. According to Interior's regulations, diligent development is
achieved once an operator has cumulatively produced, within the 10-year
period, 1 percent of the recoverable reserves.

Second, section 2(a)(2)(A) of the Mia penalizes holders of nonproducing
leases issued prior to FCLAA'S passag . Specifically, section 2(a)(2)(A)
disqualifies any lessee who holds and has held a coal lease for more than
10 years (not counting any years prior to FCLAA's passage) from receiving
new mineral leases under the MLa (oil, gas, coal, and other mineral leases),
unless the lease is producing coal in commercial quantities.?

For leases subject to section 7 of the MLa, as amended by #cLaa, once
diligent development has been achieved, the lessee must continue to
produce | percent of the recoverable coal reserves annually, unless B(M
grants a suspension. ln some instances, this can result in the lessee's

“For the purpose of FCLAA's dillgent development requirement, Interior’s regulations define
comm.reial quantities as annual production of | percent of the recovercble coal reserves (Intentor's
prior definition, for leases issued before Aug 4, 1976 was 2 6 percent )

*A lease 1ssuer before FCLAA's passage becomes subject Lo the dihgent development provisions of
FCLAA when Lhe lense’s terms and oonditions are readjustad

*Section 2{a)(2H A} will rarely apply 1o nonproducing leases 1ssued afler FCLAA's conactment 1n 1576
because under section 7 such leases terminate after 10 years

Page 16 GAWRCED-84 10 Federnl (loal-Leasing
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paying an advance royalty.” The effect of these provisions is to ensure that
commercial production begins within a reasonable ime after leasing and
that coal continues to be produced at a reasonable rate,

Logical Mining Units

FCLAA also authorized the formation of logical mining units (LMUS) to foster
the maximum economic recovery and the efficient, economical, and
orderly development of coal resources. An MU may consist of two or more
contiguous tracts of land, at least one of which must be a federally leased
tract. Within an LMy, diligent development, continued operation, and
production occurring on one lease are construed as occuwring on all of the
LMU's federal leases.® Thus, the diligence requirement could be met
through a mining operation that began anywhere on the MU and
proceeded according Lo a logical mine plan.

The MU provision was enacted in recognition that in some instances,
requiring adjoining federal leases to meet separate diligence requirements
would not result in the efficent, economical, and orderly development of
coal resources. However, because the MU assumes the date of the newest
federal lease for meeting lease diligence requirements,” the date by which
production is required on the older federal [ease(s) is extended and the
time for beginning royalty payments to the govermment is delayed. The
extension of the diligence requirement is provided to the applicant without
compenssagon to the government.

Regional Coal Sales

In 1979, Interior issued regulations implementing a new federal
coal-leasing program pursuant to FcLaa and lifted the mormatorium on
federal coal leasing. These regulations originatly identified eight
geographic areas as containing significant amounts of federal coal and
designated them as federal coal regions or subregions. Because industry
had expressed little |~asing interest in two arcas, BLM promptly reduced
the number of designated coal regions to six. In the designated coal
regions, BL formed regional coal Leams, consisting of BLM and state
government representatives, to guide leasing decisions. The federal coal

*An advance royalty s a royally paid on coal not yet produced When coal i produced. the advance
royalty is subtracted from the royaltues due from actual production

*The Solicitor's office & Inlenar has concluded that FCULAA "allows production in commercial

quantities (as defined for section 2a{2HA ) purposes | anywhere within a logweal mining unit to be
consinge' as occurming on &l federal leases in the unite for purposses of section 2lai2i{A) ©

"This means that the diligence peniod [or most LM1s will be less than 10 years For LMUs contmning a
pre-FULAA lease. not readjusted since FULAA™ passage and before the LM17s offective date | the

diligent development peniod begins on the EM1"'s effective date
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regions were certified, or authorized, to lease groups of federal coal tracts
within the regions at formal regional sales.

After completing o comprehensive land use plan for a federal coal region,
BLM was required to solicit industry's expressions of interest in leasing
specific tracts and review these tracts for compatibility with the
comprehensive land use plan. On the basis of environmental, social, and
economic impacts; advice from governors of affected states; interest from
industry; projections of future demand for federal coal; anticipated coal
producton; and consideration of national energy needs, the regional coal
team recommended to the Secretary the amount of coal that should be
leased in the federal coal region. After the Secretary established a regional
leasing level,® the regional coal team was to rank and select a group of
tracts that approxinisted this level. This selection was to be based on the
economics, environmentat impacts, and sociveconomic impacts of coal.
BLM was then o prepare a regionwide environmental impact statement
(£15) on the recommended combination of tracts as well as on other
possible combinations. After consulting with surface-managing agencies,
governors, and affected [ndian tribes, the Secretary could approve the
tracts, and BiM could offer them through a compettive sale.

Lease-By-Application

ch‘ ﬁérket Value

Federal coal tracts ocutside of federal coal regions can be sold through a
simpler set of procedures known as lease-by-application (LBA). Tracts sold
under this process must conform to a comprehensive land use plan, but
BM does not have to recommend a leasing level, nor does it solicit
expressions of industry interest. Under the 1Ba procedures, an interested
party can file an application for a specific tract which, if approved, will be
offered for competitive bid. BLM reviews the application and prepares an
EIS or environmental assessment (EA)? on the proposed tract. After BiM
consults with .he same parties that would be consulted for regional
leasing, the Secretary can approve the tract, and BLM can offer it tluough a
competitive lease sale.

The MLA, as amended, requires that the government be compensated for its
coal. The compensation is provided in three forms. In BLM's competitive

*Hetween July 1779 and July 1982, the Secretary established regional leaming targets Intencr's
July 1982 reguiatory revise. s changed Lhe target- o levels ta reflerct & change in jessing poliey from
spreci fic amount 1o & rangs: of amounts

"An EA iv less detailed than an EIS If the EA resulia in a finding of no sigrufcant uopact. the coal it
can be offered for sale (Rherwise, an EIS must be prepared before the sale
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Leasing Since
Decertification of
Federal Coal Regions

lease sales, applicants submit bids called bonus bids that set out the
amount they will pay to BLM to receive a lease.!® The lease is awarded to
the highest bidder provided that the applicant’s bid meets or exceeds the
vajue BIM establishes as the fair market value of the lease.!! Lessees also
pay rent on leases. And once production begins, lessees pay a royalty,
calculated as a percentage of the value of the coal produced.

In 1983, as a result of controversies over leasing procedures, the Congress
established the Commission on Fair Market Value Policy for Federal Coal
Leasing (the Linowes Commission) to review coal-leasing procedures to
ensure receipt of fair market value, and the Congress imposed a
moratorium on most lease sales. The moratonium was to last untl 90 days
after the Linowes Commission submitted its report to the Congress. In
March 1984, the Secretary of the Interior again suspended regional lease
sales, pending the development and implementation of revised coal-leasing
procedures. From March 1984 to February 1987, federal coal within the
federal coal regions could be sold only W applicants under emergency
criteria '

From 1987 through 1990, regional coal teams recommended that Interor
decertify, or dishand, all six federal coal regions. The Powder River,
Uinta-Southwestern Utah, and Southern Appalachian regional coal teams
cited a declining interest in leasing coal and poor coal market conditdons
as reasons [or decertifying. The Uinta-Southwestem Utah regional cos)
tecam further concluded that existing coal production capacity = as
sufficient to meet near-term regional needs. The Utah and Eastern States
BLM offices also cited substantial savings in administrative costs by
changing from regitonal leasing to LBA. Although all regions have been
decertified, several regional coal teams still meet periodically to advise
BLM on [easing decisions.

Since decertification, BLM regions have leased coal under the LBa
procedures. From February 1987 through December 1992, aLM received 40
applications for 1.9 billion tons of recoverable coal in the decerified
federal coal regions and Kentucky—less than | percent of the federal,

%A bonus is a sum of money paid at the ume of the lease sale 1o the lessor, in Uus case Lhe federal
government, in addiion Lo royalty paymenta

""According to Interior’s regulations, fair market value 1s the amount for which the coal deposit would
b sld by an oweer who ks willing but not obligated to sell 10 & knowledgeable purn-haser who desires
bul 9 nol obligated to buy

"An emergency sale could b held 1f an exisling mining oneraton nevded the cngl within 1 peam \f an
exialing operation needed the coal o ful Bl cortracta slgmed pror to July 18, 1979 or o the coal would
be bypassed In the reasonabl; foreseeable future Reserves are imited (0 8 years' worth of production
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state, and private in-place reserves in these areas. Thirty-three of these
lease applications are for tracts sdjacent to existing mines. The added
reserves will allow these mines to maintain production and extend the life
of the mines. Within 4 months of the Powder River Region’s
decertification, industry filed four applications for about 800 million tons
of recoverable coal to maintain existing mines in that region. Similarly,
industry filed three applications for slightly over 100 million tons of
recoverable reserves within the first year after decertification of the
Uinta-Southwestern Utah Region to maintain mines in the Wasatch
Plateau. LM officials attributed the initial surge of applications to
industry's pent-up demand for coal stemming from the fact that Interior
had not leased major coal reserves since the last regional sate in 1984.

Concemed about whether BLM was properly implementing FCLAA, the
Chairman, Subcommitiee on Mining an< Natural Resources, House
Committee on Interior and Jnsular Affairs (now the Subcommittee on
Energy and Mineral Resources, House Committee on Natural Resources),
asked us to review various aspects of the federal coal program.
Specifically, we examined actions taken by (1) BLM to encourage the
development of federat coal leases, (2) LM and the Forest Service to
address the cumulative environmental impacts of addiional coal leasing,
and (3) M Lo consider projected demand in coal-leasing decisions.

We selected for revicw four g ographic coal-leasing areas: the Wyoming
portion of the Powder River Basin, the Wasatch Plateau and Boolk CLifYs
areas of central Utah, the Warrior Basin of Alabama, and the Appalachian
Basin of eastern Kentucky. Descriptions of these areas appear in appendix
I. At the time we developed our audit methodology, these four geographic
areas contained 23, or 68 percent, of the 34 lease applications filed since
decertification; 80 percent of the acreage under applicabion; and

93 percent of the coal reserves under application. The four areas selected
are also diverse in terms of their geology, topography, and environmental
impacts. Finally, the areas contain lands administered by different
surface-managing agencies, such as BLM and the Forest Service.

Tn determine if BLM was taking actions that wuuld encourage the
development of [ederal coal leases, we concentrated on pLM's rationale for
approving the formation of LMUs. To determine whether BLM was allowing
companies to use IMUs primarntly to extend the hfe of existing leases, we
reviewed all 13 existing LMUs in the geographic areas we selected. We
reviewed BIM's files to determine 1f each MU was currently producing coal,
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how tiic formation of the MU affected the termination of individual leases
witlun eacl LMU, and the justification cited in each LMU application for
forming the Lyme. We also reviewed BLM's nationwide data on outstanding
leases to determine the number of active, nonproducing leases with fewer
than 5 years remaining to mect their diligence requirements. These leases
constitute the universe of leases that potentally could be candidates for
tMUs formed to extend the life of leases that would otherwise terminate.

During discussions with B and Interior officials, we learned that a
potentially unqualificd lessee had acquired mineral leases contrary to the
pravisions of FCLAA. To assess this situation, we interviewed nim officials
in Washington, D.C |, and in Casper and Cheyenne, Wyoming. We also
sought the legal views of Interior's Office of the Solicitor and examined
relevant laws, legislative histories, and agency regulations. We did not
review all exasting federal leases to determine if Interior awarded any
mineral leases to lessees that were not qualified to obtain additdonal
mineral leases. Such a review would have required that we examine
hundreds of lease files and make determinations of the lessees'
qualifications. However, we did review interior's files and intemal controls
to determine whether the Department was disqualifying lessees that did
not met FCLAA'S lessee qualification provisions.

To assess the extent to which environmental documents prepared under
the L8A process addressed cuniulative environmental impacts and met
BLM's and the Forest Service's requirements that the agencies analyze and
document thesc impacts, we reviewed pertinent legislation and
regulations. For example, we revicwed the National Environmental Policy
Act (NEPA), FCLAA, and the Surface Mining Control and Reclamarion Act of
1877, We also reviewed BLM's and the Forest Service's NEPA handbooks to
tdentify the agencies' requirements for documenting curulative impacts.
We considered that the agency had addressed cumulative impacts if the Ea
or EIS (1) contained a brief discussion presenting evidence demonstrating
no significant cumulative impact on the individual resources or

(2) referenced directly Lo a section in a prior environmental docament or
study.

We also interviewed personnel who prepare and review environmental
analyses in (1) BLMm's District Offices in Price, Utah; Jac kson, Mississippi;
and Casper, Wyoming, (2) the Manti-LaSal Naticnal Forest Supervisor’s
Office; and (3) the Office of Surface Minung's offices in Denver, Colorado,
and Knoxville, Tennessee. The leaders and resource specialists on the
teams who prepare environmental documents in these areas informed us



Chapter 1
Introduction

of the resources for which cumulative environmental impacts must be
analyzed. We also contacted environmental groups in Kentucky, Utah, and
Wyoming to determine their level of participation in environmental
reviews,

We then analyzed the environmental documents prepared under the LBa
process in the Wyoming portion of the Powder River Basin, the Book Cliffs
and Wasaich Plateau of central Utah, and the Warrior Basin of Alabama,
since their respective coal regions were decertified to determine how
crunulative inpacts were documented. We also examined environmental
assessments prepared in castern Kentucky under the LBA process suice
Februwy 6, 1987, For the areas examined, we also reviewed perdnent
documents such as cumulative hydrologic impact assessments, BIM's tract
delineation and geolngical reports, regional EiSs, and hydrologic reports
prepared by the U.S. Geological Survey.

To determine how BLM uses market deinand in leasing federal coal, we
interviewed BLM personnel and indusiry representadves Lo ascertain how
demand had been used an is presently being used in the federal
coal-leaging program. [n addidon, we reviewed the legislative history of
FCLAA and reviewed the literature on the federal coal program to identify
any requirements for using demand.

Ve performed our review from Decembe 1991 through Apnil 1994 in
accordance with generally ~ccepted govemment auditing standards.
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BLM Has Taken Actions That Do Not
Further FCLAA’s Goals of Discouraging
Speculation and Encouraging Development

BLM has taken actions that do not further FCLAA'S goals of discouraging
speculation and encouraging the development of federal coal leases. I the
first action, BLM issued federal oil, gas, and coal leases to a lessee who is
urqualified to receive them. The lessee holds two pre-F(1.aa leases which
have not met the coal production reguirements that FCLAA added to the
MLA. In the second action, BLM allowed the act's 1MU provision Lo be used
for the primary purpose o. extending the life of a federn! coul lease that
was within months of being terminated for lack of production. The lessee
acquired a new, much smaller federal coal lease, formed an LMl with the
two leases, and thus obtained a 10-year extension of the older lease’s
diligent development period. This action could sel a precedent for
allowing nonproducing federal coal leases to be formed int» ' Hus to avoid
being terminated.

BLM has issued federal mineral leases to a lessee who does not meet the
coal production qualification requirements that FCLAA added as section

Unqualified Lessee

Allowed to Acquire 2(a)(2)(A) o the MLA. Under saction 2(a)(2)(A), no lessee who holds and

Additionial Mineral has held a pre-FcLas coal lease for more than 10 years is qualified to be

Leasec issued new nuneral leases unde: the mMLa (oll, gas, coal, and other mineral
g leases), unless the coal lease is producing coal in commercial quantities.

The provision seeks to spur development of pre-rcraa federal coal leases
by discouraging holders of pre-FcLaa leases (rom keeping those leases for
long periods of time without preducing coal rom them. BLM considers
that, although the Kerr-McGee Coal Corporation has held two pre-FeLaa
coal leases in an LMU from which no coal had been produced since
February 1988, Kerr-McGee is qualified Lo be issued additional federal
mineral leases.! From March 1988 through November 1992, Kerr-McGee
acquired 36 additdonal federal mincial leases—15 oil and gas leascs and |
coal lease,

If found to be disqualified, companies can reestablish their qualifications
in a number of ways. Among these ways are (1) relinquishing the
nonpraducing lease, (2) assigning the lease to an unrelated entity, or

(3) combining the lease into an Ly that is producing in commercial
quanuties. Once these actions have been taken, the company and its
affiliates are removed from the list of disqualified lessees. However, if the
company holds any disqu.aifying leases, it remains disqualified from being
issued additional mineral leases. For example, a company included four

‘HLM's headquarters provdes il sLate offices with & [ of lessees who are disqualified under sechon

2{aM2Z (A} on the basis of their production activities on (4 a In the past
few years, these dikpuabficalon lists have wdentied 20 0 30 coprgarues i ame not gqualilied W0 obtan

ndditronal mureral beases

leral coal
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nonproducing federal coal leases in a producing LMU, and BiM determined
that while these leases no longer were disqualifying leases, because the
company had other disqualifying leases, it remained disqualified. In
another case, a comy any included leases in an tmU; however, BiM
determined that because the LU was not producing, these leases
continued to disqualify the company.

Histo;y'of Kerr-McGee
Leases

In 1965 and 1970, Kerr-McGee obtained two federal coal leases. After the
passage of rciaA in 1976, Kerr-McGee became subject to the act's
requirement that it produce coal in commercial quantities from these
leases after December 30, 1986, or become disqualified from obtaining
addidonal oil, gas, coal, or other mineral leases covered by the MLA. As of
September 26, 1986, these two pre-FCLAA leases had not produced coal, and
Kerr-McGee had combined these lesses with an adjoining producing state
coal lease to form an IMU. As a result, Kerr-McGee would be a qualified
lessee as long as the MU was producing coal in commercial quantities.
LUnder the act, production on any lands contained in the LMU is considered
as occurring on 2!l federal leases in the Lvu. On October 26, 1987,
Kerr-McGee notified BLv’'s Wyorung State Office that it intended to place
the LMU on temporary standhy, and production stopped in February 1988,

The question of Kerr-Mc(Gee's qualification arose several days before a
scheduled September 1991 coal lease sale in which Kerr-McGee would be
a bidder. puv staff raise | questions of how to interpret a o ssee's
qualifications under section 2(a)(2}A) for leases in an LMU that was not
producing and had not yet produced in commercial quantities. On
October 1, 1991, attorneys for Kerr-McGee wrote to Interior's Regional
Solicitor’s office to explain why the company was qualified to bid under
section 2(a)(2)(A) for this and other federal mineral leases. They noted
that because of depressed market conditions and contract requirements,
Kerr-McGee temporarily suspended mining operations on the LMU. They
psserted that in accordance with Interior’'s regulations inplementing this
provision, Kerr-Mc(zee had a “producing” mine because it was “operating
an ongoing mining operation consistent with standard industry practice ”
As evidence, their letter cited the multimillion-dollar investment already
made in the LMU and the fact that the company was maintaniog all its
permits. Furthermore, they contended that the termporary cessation of
production was typical of industry practice The .etter also indicated that
Kerr-McGee expected to resume production in the near future. Over the
next yoar, discussion took place between the district and state offices,

Deum T2



Chapter 2

BLM Has Taken Actions That Do Not
Further FCLAA's Goald of Diacouraging
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FCLAA's and BLM's
Regulations and
instruction Memorandum
Do Not Supyg ort BLM's
Determunation

headquaners_, ;}xd_mé Re-g"lonal and Headquarters Solicitors' offices about
whether Kerr-McGee was qualified.

On February 22, 1993, we asked [nterior's Solicitor to provide its opinion
on whether Kerr-McGee was qualified Lo receive new mineral leases. (See
app. [I1.) On August 4, 1983, [nterior's Associate Solicitor for Energy and
Resources advised us that 8uM had been properly issuing MLa leases to
Kerr-McGee since March 1988, despite the continued absence of
commercial production on its LMU. (See app. [V.) The Associate Solicitor
did not rely on the reason cited by Kerr-McGee’s attormeys in their 1991
letter. Instead, the Associate Solicitor argued Lhat a federal lease is
producing coal in commercial quantities pursuant to section 2(a)(2)(A) if
that lease is within an WMu that is producing in accordance with its
“stipulations of approval.™ The stipulations of approval for Kerr-McGee's
tMU provide that Kerr-McGee must meet the 10-year diligent development
requirement, under which the operator promises to produce coal in
commercial quantides from the LMU within 10 years of the LmU's effective
date, Accondingly, in the Associate Solicitor's view, “the holder of a lease
in an LMU mee!s the production in commercial quantities requirements of
section 2(a)(2) (A) when he LMU' ‘s meeting the diligent development
requirement for the Lmu.”

The tac  rate Solicitor concluded that section 2(a}{2)(A) has not
prohibited BLM from issuing leases to Kerr-McGee. However, the Associate
Solicitor acknowledged that this view was “not entirely free from doubt”™
and represented an interpretation that was “a matter of policy formulated
by the previous administration that meets the letter of the law.”
Furthermon . the Associate Solicitor conceded that this interpretation
“appears not to be in concert with a major goal of FCiaa, which was to
reduce speculation.”

We believe that Kerr-McGee is not qualified to obtain federal mineral
leases under section 2{a)(2){ A) because it has not produced coal in
commercizd quantities from the MU since the Lvu was formed and has not
produced any coal at all from the LM since 1988. The language of this
section is clear that a holder « f a pre-#ULaa coal lease who has held this
lease for 10 years only qualifies to obtain any additional MLa leases if the
holder is presently producing coal under the lease in commercial
quantities. For the purposes of this determination, under the act, actual
coal production anywhere in an LMU is attributed to all leases in the LMu

g jpulaizons of approval are prostuons govering o lessee's operabons ander @ spectfe LM
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and could be used to satisfy section 2(a)(2)(A)’s present production
requirement. However, in this case, Kerr-McGee has never produced coal
(rom the two federal leases in the LMU and has not mined coal anywhere
else in the LMU since 1988. Additionally, while coal was produced from the
LMU prior to 1988, coal was not produced in commercial quantiies.

We disagree with Interior's Associate Solicitor's interpretation that FCLAA
permits BLM to use the 10-year 1MU diligent development period Lo satisfy
the commercial production requirements that holders of pre-FCLAA leascs
must meet to remain eligible under section 2(a)(2)(A). FCLAA'S legislative
hustory indicates a congressional awareness that the term “diligent
development” refers to a period of ime distinctly preceding “producing in
commercial quantities.™ The Congress chose to employ only the latter
phrase in section 2(a)(2) (A). Where the Congress wished to make a lessee
subject Lo “duligent development,” as in section 7(b) of FCLAA, it specifically
used this term.

Also. both section 2(d) of FcLaa, which authorizes the formaton of LMUs,
as well as the MU stipulations distinquish between “diligent development
and coal “production.” Furthermore, the Associate Solicitor's
interpret=fion is at odds with a previous Solicitor's opinion that concluded
that equating diligent development with the productdon of commercial
quantities “would empty the section {2(a) (2) (A)] of any meaning.™ It
would permut the lessee to extend its eligibility und:r section 2(a)(2)}(A)
for the length of the LMU's diligent development periud, thereby defeating
the antispeculative purpose of this provision.?

We also disagree with the assertion of Kerr-McGee's altorneys that the
company is not disqualified by section 2(a)}(2){A) from receiving new
leases because it has been producing coal from its MU gince 1988 in
accordance with standard industry practice. BLM's regulations and
guidance make rlear that a lessee still would be considered as 'roducing
coal in accordance with standard industry practice, even though

*H.E Rep No 681 at I3, 122 Cong Rec 488 (1976)

G2 LD & 548-51 (19R5). The Associate Sohicitor’s opinion is also a2 odds with an Office of Techrology
Assessment repert on section 2{a 2K A) “Potenual Effec*s of Section 3 aof the Federal Coal Leasing
Amendmentls Act of 1078-A Special Report,” GTA-TTE-300, Mar 1086 p H4

“We also note that according to the Solicitor's April 11, 1094, opiruon, even If & lessee's LMU failed to

produce coal in commercial quanuties during the LMUs diligent development penod, the lesses would
not be considered as retroactively ineligible ‘o recelve the leases ssued dunng thus penond W
disagree Such leases would have been tssued 10 violation of the starutory requrement of seclion
2{aM2HA), Le.. b leasee i ineligible to recenve new runeral leases when not producing eoal in

commercial guantilies on a pre-FULAA lease
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Lessee Allowed to
Form an LMU to Keep
a Nonproducing
Federal Lease From
Being Terminated

production is interrupted for short periods (i.e., days to months). While the
repair of equipment and weather condiions are examples of such
short-term interruptions, the cessation of production because of market
conditions is not listed as an exception. [n fact, BLM Instruction
Memorandum No. 87-52b clearly states that markel conditions do not
justify the suspension of productior

W e believe that Kerr McGee's interpretation of "standard industry
practice” conflicts with the congressional policy behind FCLAA—to spur
coal production from federal leases—which remains as valid now as when
enacted in 1976. In passing FCLAA, the Congress wished not merely to
increase the nation's supply of coal but also to increase the federal
contribubion to that supply. There is no evidence to suggest that during
periods of low coal demand, the Congress intended federal coal leases to
remain idle while state and private leases with more stringent terms
provided such coal as the market required. Indeed, the idea that opemtors
could treat their federal coal reserves as surplus to be called on only in
periods of peak demand appears to contradict squarely FCLAA's goals of
encouraging current production and discouraging the speculative holding
of federal coal.

Section 2(a)(2)(A) does not require coal production in a depressed market.
Rather, a lessee wishing to qualify for new leases may sell or relinquish the
leases that are causing disqualificaticn. Such transters will either allow the
leases to be obtained by an operator who will produce coal from them or
will allow Internior to re-lease the racts in question.

FCLAA provides that LMUS be used to foster the maximum econosmuc
recovery and the efficient, economical, and orderly development of federal
coal. However, LM allowed the act's LMU provision to be used when the
primary purpose was to extend the life of a soun-to-be-terminated
nonproducing federal lease by combining it with a much smaller, newly
acquired lease. This action raises concerns about fairness, precedent, and
compensation to the government for 89 other federal coal leases that are
within b years of being terminated for lack of production. In July 1994,
Interior officials advised us that they are developing criteria to prevent
lessees from using the LMU provision principally to extend the life of
nonproducing federal coal leases.
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Historv of Wyoming LMU

The Northwestern Resources Company (NWR) LMU is different from other
existing LMUs in the areas covered by our review in that a nonproducing
federal lease that otherwise would have been terminated was combined
with a much smaller, newly acquired federal lease primarily to extend the
life of the nonproducing lease. BLM's Wyorming state office noted that the
small lease, acquired under the 1BA process, was the only LBA lease that the
office was aware of that would require a new mine to start production—all
other LBA leases had be+n acquired to extend the life of or solve coal
quality problems with existing mines. In July and September 1992, BLM
officials responsible for the areas included in our review told us that there
were 13 existing LmUs, 12 of which were producing at that time. All 13 1.MUs
had been formed from existing federal coal leases, none of which was less
than 4 years old.

In the Wyoming portion of the Pawder River Basin, a large federal coal
lease known as the Rocky Butte tract, containing an estimated 545 million
tons of recoverable coal, was due to terminate in February 1993 because
the lessee—NwR-—had not produced coal from the lease. NWR acquired the
Rocky Butte lease from another company in late (990—less than 3 vear
before the Jease had to meet its diligence requirement or be terminated. As
part of a subsequent evaluation, BLM's Northwest Regional Evaiuation
Team concluded that the price that NwK paid to acquire the Rocky Butte
lease represented a speculative coal value and the lease had no chance o
achieve produchon in ime to meet its diligence requirement.

However, before the Rocky Butte tract lease would have terminated, NwWR
applied for a federal coal lease on an adjacent tract of land containing an
estimated 55 million tons of recoverable coal with the intent of forming an
LMU, NWK publicly stated that the primary purpose of acquiring the smaller
tract, known as West Rocky Butte, was to form an tMU to save the Rocky
Butte tract from terminating for not achieving diligence. Even before the
lease sale was held, BuM officials in the Casper District Office were
reviewing a draft application and mine plan for the proposed wvu. By
leasing the West Rocky Butte tract and combining it with the much larger
Racky Butte tract into an ILMU, NWR would extend by 10 years—until
2003—the diligence period within which it would be required to begin
commercial production and payment of federal royalties.

On September 24, 1892, hefore the pending West Rocky Butte lease sale,
we requested that the Director of BLM reconsider the appropnateness of
the sale and the subsequent formation of an 1, (See app e wene
concemed that the effect of allowing Nwi to fonm this 10 would be 1o
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provide the company with an additional 10 years in which to meet FCLAA'S
diligence provision on the existing lease and could set a precedent for
other nonproducing federal coal leases that were getting close to
termination. BLM'S response to our inquiry noted that holding the lease sale
for the West Rocky Butte tract was in the public’s best interest, but the
response did not explain how the sale and proposed LMU would foster the
maximum econontic recovery of the coal deposit any more than reoffering
the lease tract for sale at a later dare would. (See app. VI.)

NWR submitted a formal application to BiM on January 7, 1993, to combine
the Rocky Butte and West Rocky Butte tracts into an LMU. Subsequently,
on January 19, 1993, LM awarded the West Rocky Butte lease to NwR, the
sole bidder. The lease was made retroactive to January 1, 1993. And, on
December 10, 1993, BLM approved the L 1, effective January 19, 1993,
thereby extending, by almost 10 years, the life of the Rocky Butte tract,
which otherwise would have terminated in February 1993. BLM, however,
did not have criteria for detrrmining that approval of an LuU was
consistent with FClAA s goals of discouraging speculation and encouraging
the development of federal coal leases.

Furthermore, BLM approved the formation of the LU application,
apparently accepting the company’s stat« ment. that it would begin
production within the new diligent development period, even though BLM'S
figures suggested that the LMo could net begin production within this ime
frame. Nwi stated in its LMU application that ceal production from the LMU
would begin in 1996—well within the ime trame required to meet the act's
duigent development provision. However. in arniving at a minimum
acceptable bid for the West Rocky Butie tract, which in part was based or
the assumption that the tract would be included in the proposed LMU as
well as on BLM's analysis of the market for Powder River Basin coal, BLM
coneluded that cosl production from the MU would not start until 2016,
BLM'S prujected producton date is 13 years after the proposed 1MU's
diligence period terminates.

BLM's approval of NWR's LMU raises concermns relating to fairness, precedent,
and compensation to e government. In ouder to meet roLaa's diligence
requirements, other coal lessees have allowed their leases Lo terminate or
faced having to produce coal under unecononue conditions tn order to
hold them. In the case of NWR, the company acquired a small coal tract
located next Lo an existing, much larger, but soon to be terminated federal
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lease. Consegquently, it was able to obtain a 10-year diligence extension
through the LMU pro. ision.

NWR'S IMU could set a precedent for other nonproducing federal coal leases
to be form: a into LyMus to primarily extend the diligent development period
of the existing lease(s). In the areas we reviewed, 16 nonproducing federal
leases were in pending LMUs. For example, in Utah, there were 9 pending
LMU applications to consolidate 14 nonproducing leases. Three of the
applications, if approved, would result in LMU tracts with no mine. A fourth
application included a lease with a mine, but the mine was not producing.
The remaining three LMus would each contain at least one producing lease.
Nationwide, as of September 30, 1992, there were 89 active but
nonproducing leases with 5 years or less remaining to meet their diligent
development requirements.

Approval of LMUs primarily to extend the life of a {ederal coal lease may
result in a gubstantal loss of revenue to the federal government compared
with reoffering the tract for lease. By extending leases that are about Lo
terminate, the federal government grants lessees the right Lo postpone
production and related royalty payments withoul compensation to the
government. Furthermore, while NWr was the sole bidder for the West.
Rocky Butte lease and the federl government received a $16.6 million
bonus bid, allowing the Rocky Butte [ease to terminate and reoffering the
two tracts as a single new lease tract may have generated a larger bonus
bid and brought the lease into production as soon or sooner than BLM
estirnates that Nwr will. BLM officials conctuded in 1930 that if the Racky
Butte lease terminated, there would be no impediment to future
development of the tract by the lessee or another entity when the market
for Powder River Basin coal was no longer saturated. Ly also noted that
letting the lease terminate and then offering the combined Rocky
Butte/West Rocky Butte tract would rreate a far more competitive leasing
situation where numerous companies could bid on the combined tract,
rather than just Nwr. BLM's Branch of Mining Law and Solid Minerals and
the Northwest Regional Evaluation Team in Wyoming estimated that
bonus bids for the Rocky Butte tract could range from $25 million to
$1256 million. Tracts in the Powder River Coal Basin, somewhat smaller in
size than those in Rocky Butte, have sold for large bonus bids. For
example, in 1992, the West Black Thunder tract, with an estimated

418 million tans of coal (compared with the estimated 600 mullion tons of
recoverable coul in the combined Rocky Butte/West Rocky Butte tract},
sold for $72 million. And the North Antelope/ Rochelly tract, with an
estimated 394 million tons of cual so0ld for $87 mullinn
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BLM Is Developing Criteria FCLAA does not specify, nor does BLM have criteria for determining, when
to Encure That LMUs Meet  an IMuis consistent with FCLAA's goals of discoursging speculanon and
’ encouraging the development of federal coal leases. However, on

FCLAA' Goals December 10, 15983, BLM published in the Federal Register an advance
notice of proposed rulemaking requesting public comments on all aspects
of LMus, including the issues discussed in this report. In July 1994, Interior
officials told us that they are considering proposed regulations that would
provide cntena for BLM to use in determining whether Lo approve a.\ LMU.

Both we and Interior agree that 8L.M has taken certain actions that do not
further FCLAA’s goals of discouraging speculation and encouraging the
development of federal coal leases. We continue Lo believe that
Kerr-McGee is not qualified to oisiain federal mineral leases under section
2(a)(2)(A) because it has not produced coal in commercial quantities from
the LMU since the LMU was formed and indeed has not produced any coal at
all from the LMU since 1988. Interior’s interpretation of this provision fails
to encourage the development of those federal coal leases as
contemplated by the act. While Interior concluded that section 2(a)(2)(A)
has not prohibited BLM from issuing leases to Kerr-McGee, the Associate
Solicitor acknowledged that this view was “not entirely free from doubt”
and represented an interpretation that was “a matter of policy formulated
by the previous administration that meets the letter of the law.”
Furthermore, the Associate Solicitor conceded that this interpretation
“appears not to be in concert with a major goal of FrLAA, which was to
reduce speculation” and the regulation could be amended as part of the
proposed rulemaking on LML iSsu€es.

Conclusions

Since March 1988, Kerr-M~Ge. has obtained 36 mineral leases covered by
the MLA. Because BLM hus deemed Kerr-MoGee to be a qualified lessee,
Kerr-McGee can coutinue to obtain additional oil, gas, coal, and other
mineral leases, even without producing from existing coal leases that it
has held for over 20 years, until later in the 1MU's diligent tevelopment
pericd, By contrast, BLM has regularly disqualified other lessees with
nunproducing federal coal leases from obtairung additional mineral leases.
n addition, other compasties that were not qualified to obtain additional
mineral leases reestablished thewr qualifications by relinguishing
nonproducing leases, assigning leases to unrelated entities, or combining
leases into producing 1M1's

BLM has also allc wed the act's tMU provision to be used when the pnmary
purpose was to extend the life of a federal coal lease that was ahout to be
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BLM Has Taken Actions That Do Not
Further FCLAA's Goals of Discourngling
Speculation and Encouraging Development

terminated because it had not achieved its diligent development
requirement. We are concerned that BLM's actions may encourage other
coal lessees to form 1Mus for the primary purpose of extending the diligent
developmznt periods of their nonproducing federal coal leases. While
aM's acions were taken without criteria defining when the formarion of
an MU would further FCLAA's goal of discouraging the speculative holding
of federal coal leases and encouraging the development of coal production
from federa [eases, Interior is now considering proposed regulations that
would provide such criteria

We recommend that the Secretary of the Interior cease issuing any
additional MLA lease< to unqualified companies and amend existing
regulations Lo ensure Lhat lessees holding pre-FCLAA leases will not be
issued new mineral leases under the MLA unless they have met the coal
production requirements that rcLaa added to the mMa.

With respect to the MLA leases already improperly isqued to Kerr-McGee or
other companies that were not qualified, we recommend that the Secret.. |
review these leases for ~ction in accordance with all applicable statutory
and regulatory provisions.

In addition, we recommend that Interior continue its efforts Lo revise its
regulagions to provide criteria that BLM can use to determine whether the
formation of an LMU is consistent with FCLAA'S goals of discouraging
speculafion and encouraging the developruent of federal coal leases, We
also recommend that for each MU approved, BiM document how the
approved LMC meets these regulatory criteria

Interior’'s Solicitor, as well as Kerr-McGee, disagreed with our conclusion
that Kerr-McGee was ineligible to receive new leases under the Mia
because two pre-FULaa coal leases that Kerr-McGee holds have not
satisfied the production requirements of section 2{a){(2}(A) of the mLs. The
Solicitor stated that the Secretary of the Interior has the authority to issue
regulations that substitute an LMu's diligent development requirement for
commercial production requirements that holders of pre-FCLas leases must
meet to remain eligible under section 2{a)(2){(A} to obtain additonal
federal mineral leases. We belhieve that the MLa provides no authority for
exempting Kerr-McGee's pre-FeLaa leases from the requirement ty prodeee
coal from those leases in order to confinue to be eligible. In addition
although Interior's regulations provide for temporary suspensions of
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mining operations, we do not believe that Kerr-McGee's production
stoppage for a continuous 6-year period is the kind of temporary
suspension envisioned by Interior’s regulations. Despite the Solicitor’s
disagreement, the Solicitor stated that while BLM’s interp-etation of and
compliance with section 2(a)(2)(A) was the policy of past administrations
and arguably did not well serve a major goal of FcLaa—to reduce
speculation—the regulation could be amended at any ime and may be
considered in the proposed rulemaking on LMU issues,



Chapter 3

Environmental Assessments Do Not Always
Address Cumulative Impacts of Coal Mining

Coal Mining Can
Greatly Affect the
Swrrounding
Environment

— Su_u;e dece;tiﬁcalion of the federal coal regions, most lease sales have

added reserves Lo existing mines rather than providing the basis for new
mines. Consequently, BLM and the Forest Service have generally prepared
tract-specific environmental assesgments rather than the more
comprehensive regional environmental impact statements prepared under
the regional leesing process. Federal regulations and BLM's and the Forest
Service's policies require that cumulative impacts be adequately assessed
and that these impacts be documented in EAs and E1ss,

While £as can provide an adequate basis for identifying and addressing
cumulative environmental impacts, we found that documents prepared by
BLM and the Forest Service did not always identify and address the
cumulative impacts of coal mining. Specifically, the EAs and Ei1ss prepared
for coal leasing in three of the four locations that we reviewed addressed
cumulative impacts on most resources, whereas Eas prepared in Utah
addressed cumulative impacts on only a few resources. For the purposes
of this review, we congidered that the agenc_ had addressed the
cumulative impacts if the EA or E15 (1) contained a brief discussion
presenting evidence demonstrating no significant cumulative impact to the
individual r~sources or (2) referenced directly to a section in a prior
environmental document or study. Documentation of impacts in Elss and
FAS Is important because it clearly demonstrates that environunental
imparcts have been considered. The failure to consider the potential effects
of coal mining on key resources, such as groundwater and wildlife, could
have serious adverse consequences,

Both the surface and underground mining of coal can greatly affect the
surrounding environment. Surface mining disturbs the overlying topsoil
and vegetation, while underground mining can fracture the overlying rock
strata and cause it to subside. Also, water draining from mined areas can
pollute surface water, and groundwater aguifers can be destroyed,
depleted, or degraded. Coal mining can also adversely affect fish and
wildlife habitat and can degrade the human environment by putting
additional strain on a nearby community's infrastructure. For example, a
large influx of new workers at a coal mine can put an additional burden on
existing transportation, housing, schools, health care, law enforcement,
water, and sewage facilities. When the potential impacts of coal mining are
identified in Eas ar Eiss, these impacts can often be mibgated, and the land
can be reclaimed and restored, to some degree. to its original appearance
In some instances, wildlife hatntat can actually be improved. ("oal mining
can also have positive impacts. The creation of new jobs in an
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Environmenial Asaesaments Do Not Always
Address Cumulative Impacts of Coal Mining

NEPA and FCLAA
Require That
Environmental
Impacts From Leasing
Coal on Public Lands
Be Assessed

economically depressed area is generally welcomed by the community.
Associated increases in state and local taxes can be used to improve the
community's infrastructure.

Beginning in the 1960s, the Congress passed legislation to protect the
environment from the effects of vanous activiies including coal mining.
The National Environmental Policy Act directs the responsible federal
agency to prepare a detailed statement. on the environmental impact of
major fedcial actions that significantly affect the quality of the human
envircnment. FcLas specifically directs the Secretary of the Interior, before
issuing a coal lease, to consider the effects that mining may have on the
environment, the economy, agriculture, and public services.

Under regulations implementing NEPa, federal agencies are required Lo
analyze and document environmental impacts un either an EA or an EIS. An
EA is intended to be a concise public du:cument that briefly provides
sufficient evidence anc analysis for determining whether any significant
tmpacts exst. If upon completing an Ea, the agency does not identify
significant impacts, it prepares a finding of no significant impact; this
completes the environmental analysis. However, if significant impacts are
found after preparing an EA or significant impacts are expected initially,
the agency must prepare a more-! tailed and formal Eis. NEPA'S regulations
list extensive requirements for the formal and content of Fiss but are not
as specific for Eas.

NEPA's regulations allow individual agencies to identify specific actions for
which an E15 must be prepared and other actions for which a less-detailed
Ea 15 adequate, In implementing FCLAA, BLM has promulgated ifs own
regulations, which outline how BLM is to assess the environmental impacts
of coal leasing and how to determine whether an EIS or an Ea is needed.
When leasing federal coal under regional leasing procedures, BiM's
regulations require that the Bureau prepare an Efs on the combinations of
tracts that are to be offered for lease. When leasing under the LBA process,
the surface-managing agency may prepare either an EA or an EIS,
depending on the significance of anticipated impacts ('fthe 11
environmental documents that we exarmned, the surface- managing
agency prepared an Ea for 10, 8im prepared an Eis for the West Rocky
Butte Tract in Wyoming's Powder Raver Basin Lecause the lease
application was for a new mine start, which could sigruficantly affect the
environmentc
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Environmental Asscssmenls Do Not Always
Address Comulative Impacta of Coal Mining

The preparation of environmental documents can be a collaborative effort

of the affected federal agencies. For example, in Wyoming, Interior's
Office of Surface Mining contributed to the preparation of all four Eas and
ElSs that we reviewed, even though BLM was the lead agency. The Forest
Scrvice also contributed to the Ea prepared by BLM for the West Black
Thunder Tract in Wyoming because some federal lands within the lease
boundary arc managed by the Forest Service. In the Wasatch Plateau of
central Utah, the Forest Service takes the lead in preparing environmental
documents, and BLM is a contributing agency. BLM was the sole agency
invoived in preparing the Eas that we examined in Alabama and Kentucky.

BELM : .d the Forest
Service Must Document
Cumulative Impacts on
Individual Resources

Some Environmenial
Assessments Address
Cumulative Impacts
on Only Few
Resources

In addition to NEPA's regulations Lhat require agencies to evaluate
cumulative impacts, BLM’s and the Forest Service's handbooks for NEPA'S
implementation contain policy stating that the results of agencies’ analysis
must be documented in EAs and EISs. A cumulative impact is the impact on
the environment that results from the incremental impact of a single
action when added to other past, present, and reasonably foreseeable
future actions. For example, when a federal agency evaluates the impact
of water draining from a mine on a nearby stream's trout fishery, it must
determine this impact together with drainage from nearby mines and from
new mines {rom wiich water is planned to be discharged into the stream
in the future. [t is important to consider actions collectively because a
ceriain action that individually may seem to have a minor impact may have
a significant impact when added to other actions.

Environmental documents prepared for coal lease applications in Utah
addressed few of the cumulative impacts from coal mining, whereas
environmental decuments that we examined in Kentucky and Wyoming
addressed cumulative Limpacts on most resources. BLM and Forest Service
officials in Utah reported that they did not address cumulative impacts in
EAs because Lthese impacts were already discussed in previously prepared
£iss that they used in their analyses. They added that documentation of
cumulative impacts on many of the resources was unnecessary because no
issues concerning these resources were raised dunng scoping meetngs.
However, this determination was not made part of the Ea In Wyoming and
Kentucky, where environmental doecuments more completely documented
cumulative impacts, we found that the public was more involved in the
environmental evaluation process,
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In the four areas we visited, BIM and Forest Service interdisciplinary teams
prepare EAs and Eiss. These interdisciplinary teams generally consist of
individuals with occupations appropriate to the scope and issues to be
discussed in the environmental document. For coal leasing, these
individuals include geologists, biologists, mining engineers, and
economists. BLM's and the Forest Service's handbooks contain lengthy lists
ol resources that should be analyzed when preparing environmental
analyses. However, not all resources are affected by coal mining. BLM and
Forest Service officials said that when evaluating coal leasing, it is
important to evaluate cumulative impacts on air quality, surface water
quality and quantity, groundwater quality and quantity, fishenes, game
species, threatened and endangered species, sociceconomic resources,
transportation faciliies, visual resources, and recreation. In addition to
these resources, BLM officials responsible for Eas in Alabama and Kentucky
also evaluate cumulative impacts on wetlands and floodplaing and on
vegetahon.

We examined Eas and Eiss prepared ior 11 leases-by-application filed for
tracts in the Wasateh Plateau-Book Clffs of central Utah, the Powder
River Basin in Wyoming, the Warrior Basin in Alabama, and the
Appalachian Basin in Kentucky. We determined whether curmulative
impacts to the above resources were addressed in each Ea and FIS and the
level of detail contained in each document. Our criteria for considering the
cumulative impact to be addressed was that the environmental document
(1) contain a brief discussion of the evidence demonstrating no significant
cumulative inipact on the individual resource or (2) reference directly to a
section in a prior environmental document or study. Some agency officials
said that they considered cumulative impacts but did not document the
results in Eas or Eiss. For the purposes of our analysis, we did not consider
this to meet the agencies’ regulatory requirement that cumulative impacts
be assessed and documented in £as and E1Ss. However, we do not intend
our analysis to be a review of NEPA's compliance. Our results are
summanzed in figure 3.1.
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Figure 3.1: Cumulative Impacts on
individual Reeourcea Addressed in
Environmental Documents
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Environmental
Assessments in Utah Do
Not Specifically Address
Cumulative Impacts on
Most Rescources

Upon reviewing EAs and Eiss prepared by 8iM and the Forest Service for
the 11 lease applicatons, we found that 2 of the 1] documents specifically
addressed cumulalive impacts on all relevant resources. Four kas, all of
which were prepared in Utah, addressed cumulative impacts on less Lhan
half of the resources, while three Fas and one g15 prepared in Wyonung
and one prepared in Kentucky addressed cumulative impacts on

90 percent or more of the relevant resources. Resources most frequently
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absent in discussions on cumulative impacts included fisheries, recreation,
and game gpecies. On the other hand, all documents addressed cumulative
impacts on sociceconomic resources, and only one document failed to
address threatened and endangered species.

The number of resources absent from discussions on cumulative impacts
varied according to where the environmental documents were prepared.
swM's Wyoming Office addressed cumulative impacts, on average, on

87 percent of the relevant resources per document. On the other hand, BLM
and the Forest Service in Utah only addressed cumulative impacts on an
average of 22 percent of the relevant resources per document. The Eastern
States sM Office, which is responsgible for EAs prepared for Alabama and
Kentucky, addressed cumulative impacts on an average of 81 percent of
the relevant resources.

Reasons for Not
Addressing Impacts

Although BIM and Forest Service officials in Utah stated that they
evaluated cumulative impacts on all the resources, they did not address or
document all of their results in EAs. They told us that it was unnecessary to
document much of the cumulative impact analysis because these impacts
had already been documented in the previously prepared Eiss for the
Round II Regional Sale (Round II EIs) and for the Manti-LaSal National
Forest E1s (Manti-LaSal EIS). They said thal the Eas they prepared simply
updated thrse cumulative impacts.

This process of referring to a previously prepared environmental
document is called tiering, and its use may eliminate repetitive
discussions. Agencies may incorporate by reference general discussions
and concentrate solely on the issues specific to the statement being
prepared. We believe that neither BLM nor the Forest Service in Utah
clearly tiered their £As to previously prepared Eiss. None of their attempts
to tier specifically state that cumulative impact analyses from the
previously prepared EISs were used to prepare the current EAs. Also, none
of these attempts summarized cumulative impact discussions contained 1
these Eiss. For example, BLM’s only reference to the Round 1l EIs in the
Centennial Tract is a statement explaining that this tract is part of two
proposed tracts previously recommended for leasing. The only statement
in the Forest Service's EAs linking them to the Manti-LaSal E1s is a sentence
stating that cumulative impacts are expected to be within threshold limits
estzblished in the Manti-LaSal £1s. Although the Forest Service documents
that it used the Round Il E1s in deciding to lease, this statement makes no
reference to cumulative impact analyses and only appears in the findings
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of no gignificant impact, a two- to three-page document issued separately
from Eas. BuM and Forest Service interdisciplinary team leaders stated that
their links to cumulative impact discussions in previous eiss could have
been clearer.

BLM and Forest Service officials also told us that cumulative impacts on
many of the resources were not documented because they were not raised
as issues during scoping Scoping is a process employed early in the
environmental evaluation by which agencies, together with interested and
affected parties, identify the significant issues to be analyzed in depth and
eliminate from detailed study the issues that are not gignificant. Although
we acknowledge that scoping can be effective in focusing the analysis on
important issues, we were unable to verify that the agencies had evaluated
the cumulative impacts on all the resources because of the lack of
documentation in EAs.

The Extent to Which
Cumulative Impacts Were
Addressed Is Associated
With the Extent of Public
Involvement

Cumulative impacts were more completely addressed when the public
chose to be more invoived. BLM officials in Wyoming told us that because
of concerns expressed by environmental groups and local citizens, they
addressed environmental impacts in more detail than would be expected
in most EAs. In addition, they added that when the public expressed
concern over impacts on a specific resource, they discussed impacts on
this resource in greater detail in subsequent environmental documents.
Attendance at public meetings on environmental impacts in Wyoming was
high, and an environme . group was alsp active in commenting on EAs
prepared for tracts in Kentucky.

On the other hand, BM and Forest Service officials in Utah totd us that
there was a lack of public concern over coal leasing in central Utah. At
meetngs to identfy the p.ssible scope of environmental impacts,
attendance was low, generally consisting of coal company representatives
and BLM and Forest. Service personnel. In addition, Fo.est Service officials
noted that they received few public comments on the three EAs that the
Forest Service prepared. Members cf one Utsh environmental group told
us that because of their limited resources, they are not concerned with
coal mining in Utah's Wasaich Platean and Book Cliffs but, instead,
concentrate on their higher priorities in the Canyonlands and Kaparowitz
Plateau. We also noted that there was little public involvement in
environmental review in Alabama, where the Yellow Creek Ea addressed
cumulative impacts on 62 percent of the resources.
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Since decertification of the federal coal regions, surface-managing
agencies, for the most part, have prepared tract-specific EAs rather than
the more-detailed EIss prepared under the regional leasing process. While
these documents can provide an adequate basis for identifying and
addressging the cumulative impacts of coal mining, they did not always do
that. NEPA requires that cumulative impacts be adequately assessed, and
federal regulations and BiM's and the Forest Service’s handbooks require
that these impacts be documented in EAs or Etss. The environmental
documents prepared by BLM in Wyoming and the eastern states addressed
cumutalive impacts on most resources, whereas EAS prepared by BiM and
the Forest Service in Utah addressed cumulative impacts on an average of
only 22 percent of the resources. In Kentucky and Wyoming, where EAs
and more completely addressed cumulative impacts, the public chose
to be more involved in the environmental evaluation process. In Alabama,
there was little public involvement in the environmental review process.

Both Interior and Agriculture accepted our proposal to reemphasize to
field personnel the importance of complying with requirements for
identifying and addressing cumulative environmental impacts from coal
leasing and development. As a result, we are no longer making a
recommendation. On March 17, 1994, in response to a draft of this report,
BLM issued an instruction memorandum to its field offices directing that
each environmental document either directly address cumulative impacts
or incorporate, by reference, other environmental documents that address
cumulative impacts.
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Projecting Demand for Coal Is Not
Necessary to Meet FCLAA's Objectives

Projected Coal
Demand Was
Considered in Setting
Regional Coal Sale
Targets

BLM initially used projected demand for coal in its regional leasing program
to help ii determine the amount of coal to lease. Although FcLAA did not
require BLM to consider the demand for coal when making leasing
decisions, LM chose to consider demand under its regional leasing
process to set leasing targets and meet objectives that it had set for the
coal program. However, difficultes in accurately projecting demand led
BLM to quickly reduce its reliance on demand in determining the amount of
coal to lease. Under the lease-by-application process, BLM does not set the
amount of coal to be leased and thus does not use projections of the
demand for coal for that purpose, Not using the demand for coal in BLM'S
LBA process should not adversely affect FCLAA'S objectives, provided that
provisions in FCLAA such as those dealing with diligence and fair market
value are enforced. These provisions, for example, help ensure that leased
coal will he developed in a timely manner and that the government
receives a fair price.

[n 1979, Interior issued regulations for a coal-leasing program designed in
response to an anticipated large demand for federal coal. The regulations
established procedures for determining future coal-leasing targets, in part,
on the basis of the projected demand for coal.! Although consideration of
the projected demand for coal was not required by FcLAA, BLM chose to use
projected demand along with other factors o meet the coal program'’s
objectives. These objectives include (1) meeting national energy
objectives, (2) promoting more desirable methods of developing coal, and
(3) increasing competition in ti.e coal industry.

Under regional leasing, 8LM initially tried to lease enough coal to exactly
meet the demand and production estimates derived from the Department
of Energy’s (DOE’s) projections. BLM estimated the amount of coal
production expected in each coal region in the absence of new federal
leasing, and if this estimate fell short of DOE's regional coal production
goal, BLM would initiate new federal coal leasing to compensate for the
shortfall.

However, the procedures for setting leasing targets provoked considerable
controversy over the feasibility of precisely predicting coal’s supply and
demand. It is very difficult to accurately predict the demand for coal, and
the further into the future the forecasts are extended, the more unreliable
the predictions become. For example, 00E's medium 1978 coul demand

'Interfor’s July 1962 regulations changed the process for determining future coal demand from one that
sets leasing targets to one that sets leasing levels to & count for the uncertainty in forecasting the
future demand for coal
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Projected Demand
Does Not Determine
the Amount of Coal to
Be Leased in the LBA
Process

projections for 1990 were 70 percent higher than what actually occurred.
Difficultdes in projecting demand stem from the inherent uncertainties in
projecting electrical consumption, the use of alternative fuels,
improvements in technology, and the ultimate effects of the Clean Air Act.
As a result, Interior de-emphasized the use of projected demand as a
determinant of the amount of coal to be offered for lease and instead used
projected demand as only one of many factors in deciding the amount of
coal to be offered.

Under the current LBa process, projected demand does not determine the
amount of coal that BLM offers for lease. BLM's coal regions changed to the
LBA process because companies had excess production capacity from their
existing leases and the demand for additional coal leases was low.
Although BLM regulations require that projected demand be considered in
the regional sale process, they do not require BLM to use such projections
in the LBa process. Consequently, BLM does not base its decision to offer a
specific tract for lease on projected demand for federal coal. Instead, a
company's application to lease a specific coal tract initiates the leasing
process. Collectively, industry’s expressions of demand for leases largely
decide the amount of coal offered. BLM also exercises £ ne discretion
about the amount of coal offered by reconfiguring lease tracts to ensure
maximum economic recovery? or delaying processing applications in
response to changes in the coal market.

According to a BLM official, companies generally have a good
understanding of the coal market, and if they are willing to pay the fair
market value for a tract then they are demonstrating the demand for coal,
Also, this official stated that FcLAA’s diligent development requirement
discourages companies from leasing tracts that they do not intend to mine
in a imely manner. As mentioned earlier, FCLAA'S requirements that leases
be terminated if they are not producing commercial quantities of coal
within 10 years of a lease’s issuance were intended to discourage the
speculative holding of coal leases.

"™Maximum econpomic recovery means that, on the basis of indusiry's standard operaling practices, all
prufitable portions of a leased federal coal deposit must be mined
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Chapter 4
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Necesaary to Meet FCLAA's Objectives

FCLAA addresses major congressional concerns with the federal
coal-Jeasing program—speculation, concentration of holdings, fair retun
to the public, maximum economic recovery of the resource, environmental
protection, and planning and public participation. It addresses these
concerns by requiring that companies diligently develop their leases, the
Justice Department review the concentration of the market, the federal
government receive fair market value, and potential lease tracts be
configured to maximize the recovery of coal. If these provisions are
enforced, FCLAA's objectives can be met without trying to match leasing
levels to projected demand. For example, enforcing the diligent
development provision discourages companies from leasing tracts that
they do not intend to mine in a imely manner, thereby discouraging the
speculative holding of leases and encouraging the production of leased
coal.

FCLAA does not require that leasing levels be tied to projected demand as a
means of achieving the act’s objectives. However, under the regional
leasing process, BLM tried to tie leasing levels to projected demand.
Although some of Congress's concermns could be partially addressed by
leasing exactly the amount of federal coal needed to meet projected
demand, this proved very hard to do and the effort was discontinued. (See
app. Ul for a discussion of the demand for coal and the problems involved
in forecasting those levels).

Proponents of using projected demand, however, argue that demand
projections are important because they influence the government's return
from lease sales and should, therefore, influence whether and when BLM
offers leases. For example, they argue that leasing would be curtailed in
weak markets where leases would obtain a lower fair market value and
increased in strong markets where lease values would be higher. However,
we do not believe Interior could count on receiving a higher value {or
leases if it adjusted leasing levels to meet projected demand. Even if
projected demand and coal prices are low when a lease tract is sold, there
is no guarantee that they will be higher in the future or that the net present
value of the resource will increase with a delay of the sale. Furthermore,
FCLAA requires the receipt of fair market value, not maximization of federal
revenues. RIM ensures that it obtains fair market value by independently
assessing the market value of each coal tract and using the assessed value
as the mirumum bid it will accept for a proposed sale.

Page 44 GAOWVRCED -94-10 Federal Coal-Leasing



BLM Continues to
Monitor Demand

Conclusions

Chapter 4
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While BLM'S ieasing decisions are no longer tied to projected demand, BLM
officials prepare coal market analyses and. together with the regional coal
teams, continue to monitor the national coal market and review regional
market information. BLM officials do not use this information to establish a
particular level of leasing but, rather, to discern market trends and to
estimate future coal prices for their fair market valuations. In addition, 81L.M
officials in Utah use their regional market analyses to determine the
priority for processing lease applications. If the officials believe that the
demand for a particular tract will be high, they g.ve higher priority to
processing that lease application.

BLM officials and the re,7onal coal teams also use information from the
coal market in deciding whether to recertify the regions. According to BLM
officials, if the demand for coal increases significantly, such that it leads to
an increased number of lease applications, then they may find it
appropriate to revert to a regional leasing process. At certain leasing
levels, the regional leasing process offers administrative efficiencies and
economies of scale, such as conducting a regional EIS rather than
tract-hby-fract eas. However, the levels of increase (both in demand and in
the number of applications) that would precipitate a retum to the regional
leasing process have not been specified by BM or the regional coal teams.

Although some of FCLAA's objectives could be partially addressed by
leasing exactly the amount of federal coal needed to meet projected
demand, accurately estimating future demand is difficult. Furthermore, it
is not necessary because the act has definite requirements, which if
enfor ed, allow its objectives to be met. For example, by enforcing FCLAA'S
diligi .ce requirements, BLM can discourage speculation and encourage the
development of coal leases, and by ensuring that it properly calculates a
lease's fair market value, BLM can ensure that it obtains fair market value
for leases.

According to BLM officials, if the demand for federal coal increases
significantly, it may be appropriate Lo revert Lo a regional leasing process,
whereby projected demand is used as a factor in setting leasing levels.
This regional [easing process offers certain administrative efficiencies and
economies for a large-scale leasing operation.
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Geographic Areas of Coal’s Production That
Are Included in This Report

Powder River Basin,
Wyoming

This appendix describes the four geographic areag we selected for study.
The descriptions of each area contain information on the areas’
topography, economy, geology, and coal-mining activities. The
environmental impacts associated with coal mining are also summarized.

The coal-producing trend in the Wyoming portion of the Powder River
Basin lies largely in eastern Campbell County. Minable coal also occurs in
Converse, Johnson, and Sheridan counties.! The landscape in this portion
of the Powder River Basin is dominated by plains and low-lying hills
interrupted by siream valleys, ridges, and isolated buttes. Elevations range
from about 3,600 feet in the valley floors to 5,000 feet in the upland areas.
The average annual precipitation of less than 20 inches is only sufficient to
support a mixture of grasses and shrubs, but cottonwood trees commonly
grow within the stream’s drainage.

Campbell County is predominantly rural and had a population of about
33,000 in 1990. Gillette and Wright are the largest communities in the area.
Most of the land in the area is used for grazing cattle and sheep. Other uses
include the farming of hay and grain, oil and gas development, and coal
mining.

The Powder River Basin contains almost 24 billion tons of coal reserves, of
which about 7.5 billion tons, or about 32 percent, is under existing federal
leases. The major coal bed mined in the area is the Wyodak Coal. This bed
occurs at the top of the Paleocene Fort Union Formation and is generally
thick and widespread. The coal is subbituminous.? contains little sulfur,
and can exceed 80 feet in thickness. Coal in the eastern Powder River
Basin is mined by surface-mining techniques that include removal and
storage of the overburden for later reclamation. The industry's trend is to
develop large-scale, efficient operations, and many mines produce over

10 million tons per year. The volume of production compensates for the
small profit margin per ton on this low-priced coal.

Groundwater resources should be considered in environumental
assessments because they could be affected by coal mining in the eastern

'We did not include In our study those other counties in the Powder River Basin thal do not have
federal cosl production

A3 increased overburden ircreases temperalire and pressure, the coal cycle progresses through six
stages—peal, lignite, subbliuminous, bituminous, anthracite, and graphite As averbusden increases,
waler and gases are pressed out of the carbon. The greater the coal's carbon conlent, the higher the
coal’s raniing as fuel
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Wasatch Plateau and
Book Cliffs, Utah

Powder River Basin. Discontinuous aquifers® in the overlying Eocene
Wasatch Formation are completely disturbed when this overburden is
removed and stockpiled for reclamation. The main coal seam, the Wyodak
Coal, is a regional aquifer, and it is removed d-wring mining. The
undisturbed coal aquifer adjacent to the mined areas can also experience a
lowering of its water level. In addition, aquifers in the reclaimed areas that
are backfilled with debris ff »m mining experience a decrease in the quality
of groundwater.

Wildlife can also be affected by coal mining. Local populations of mule
deer and pronghom antelope can be temporarily displaced. The removal of
sagebrush during mining and failure to replace it during reciamation can
adversely affect the habitat of antelope and sage grouse.

The Wasatch Plateau and pook Cliffs consist of portions of Emery,
Carbon, Sevier, and Sanpete counties in central Utah. The Wasatch Plateau
is a series of north-south trending mountains dissected by steep canyons,
while the Book Cliffs are steep, south-facing cliffs capped by broad, gently
sloping mountain tops. Elevations in the areas range from sbout 6,000 to
over 11,000 feet. Desert shrubs, sagebrush, and pinion-juniper woodlands
dominate the warmer, drier low elevations, while conifers and aspen
dominate the cooler, wetter high elevations.

The Wasatch Plateau and Book Cliffs are predominantly rural. The
four-county area had an estimated 1990 population of about 62,000, and
Price and Richfield are the largest communities in the area Much of the
federal and state land is used for grazing and recreation, but imber and
minerals are also produced. Much of the private land is agricultura). Coal
mining, trade, services, and governuent account for the majority of the
employment in the area

The Wasatch Plateau and Book CLiffs contain about 3 bitlion tons of coal
reserves, and the state of Utah estimates that about 2.6 billion tons of this
amount is recoverable. Less than 10 percent of the total reserves are under
federal lease. Coal primarily occurs in the Cretaceous Blackhawk
Formation, a thick sequence of sandstone and shale with several coal beds
from 4 to 28 feet in thickness. Coal is mined exclusively by underground
methods in this area. Mines generully access the coal seams where they

YAn aquifer is a waterbearing rock formation that s permeable encugh Lo yield water in sufficient
quanuties to supply wells and springs
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Geographic Areas of Coal's Production That
Are Inclpded In This Report

Warrior Basin,
Alabama

crop out along cliff faces. The industry's trend is to expand existing mines
through the use of long-wall mining technology.

Major environmental effects from cosl mining include impacts on the
area's water resources. The mining of underground coal has resulted in
subsidence that has affected springs and shallow aquifers overlying the
mined arcas. Coal mining can also disrupt the flow of groundwater in the
mined area and can lead to local dewatering of the regional
Starpoint-Blackhawk aquifer. Water discharged from mines can increase
the flow of streams, and some of the receiving streams have been found to
contain higher concentrations of trace elements such as lead, selenium,
and chromium and to be more mineralized than naturally occurring runoff.
The construction of access roads and surface facilities can increase
suspended sediments in nearby streams and can disrupt the migration of
wildlife. In addition, raptor nests along cliff faces can be adversely
affected by subsidence.

The Warrior Coal Basin consists of Walker, Tuscaloosa, Fayette, Lamar,
Pickens, and small parts of Jefferson and other adjacent counties in
northwestern Alabama. The area is a plateau of low relief dissected by
narrow valleys. Elevations range from 500 to 1,000 feet. A moist temperate
climate with an average annual precipitation of about 64 inches per year
supports a forest of southern pines and upland hardwoods that cover
much of the area.

The Warrior Basin is predominantly rural and had a 1990 population of
about 924,000. Major urban areas include the cities of Tuscaloosa and

Birmingham. Much of the land consists of unmanaged forest; forestry is a
major industry. Secondary land uses include agriculture and coal mining.

Most of the mineral ownership of the approximately 21 billion tons of coal
reserves in the Warrior Basgin is private. Less than 1 percent of the reserves
are under federal lease. Mineral rights to federal coal consist of small,
isolated tracts whose surface is generally privately owned. Bituminous
coal in the Warrior Basin occurs at the tops of repeating mudstone and
sandston¢ cycles in the Pennsylvanian Potisville Formation. Mining is by
both surface and underground methods.

Water resources in the area can be significantly affected by coal nining.
Both subsurface and surface mining can degrade the quality of
groundwater and can locally disrupt the flow of groundwater.
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Appalachian 'Basin,
Eastern Kentucky

Groundwater moving through mined areas becomes more mineralized.
Aquifers over surface-mined areas are removed, and aquifers adjacent to
surface end underground mines can experience local drawdown.
Mineralized or acid drainage from underground mines can pollute
receiving streams, killing aquatic life and adversely affecting the water for
recreational, domestic, and industrial use.

The clear-cutting of forests over large areas during surface mining
increases erosion and subsequently increases the deposition of sediment
in streams and reservoirs. Clear-cutting also degrades visual quality, and
the assaciated increase in runoff can result in local flooding. With the
removal of vegetation, wildlife's habitat is temporarily lost and can be
permanently altered depending on how the land is reclaimed.

The easternmost portion of Kentucky lies within the Appalachian Basin;
active federal coal leases lie in Bell and Whitley counties. Landforms
consisi of broad plateaus, nartow ridges and valleys, and rugged hills.
Elevations range up to 3,000 feet. An average annua! precipitation of over
46 inches per year supports a forest consisting primarily of upland
hardwoods.

This portion of Kentucky is rural and contains no major cities. The 1890
population of the 36 counties comprising this area was about £36,000. The
principal land use is forest, and subordinate uses of land include pasture
and cropland. Coal mining is a major industry in the area

The Kentucky Department of Mines and Minerals has estimated that this
portion of the state contains over 55 billion tons of coal reserves. Most
federal coal is located on small isolated tracts, and less than 1 percent of
the state’s reserves are under federal lease. Most of the minable coal
occurs in the Pennsylvanian Breathitt Formarion—a sequence of siltstone,
sandstone, shale, and coal. Coal is mined by both surface and underground
methods.

Environmental impacts associated with coal mining in the Kentucky
portion of the Appalachian Basin are generally similar to those we
described in Alabama However, acid-mine drainage in this part of
Kentucky is seldom troublesome as it is quickly neutralized by calcareous
minerals in the surrounding rock
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Accurately Estimating Future Demand for
Coal Leases Is Difficult

Accurately Predicting
Future Demand for
Coal Leases Is
Difficult

In relation to the Bureau of Land Management's (BLM) coal- leasing
program, there are two types of demand: the market demand for coal and
individual companies’ demand for coal leases.! The market demand for
coal is the total of all demand from companies that use coal. In other
words, it is the number of coal purchases that companies are willing and
able to make, given the price of coal and its availability. Similarly, the
demand for coal leases is the number of coal leases that individual
companies are willing and able to lease, given the price and availability of
those leases.

It can be extremely dufficult to accurately predict the demand for coal, and
the further into the future the forecasis are extended, the more unreliable
the predictions become. For example, the Department of Energy’s (DOE)
1978 medium coal demand projection for 1985 was 36 percent higher than
what actually occurred, and its projection for 1990 was 70 percent higher.
The demand for coal is reflected in the amount of coal consumed. Figure
IL. 1 illustrates the difference between DOE's projection for consumption
and actual consumption. As a result, if BLM sets coal-leasing levels strictly
un the basi. of the projected future demand for coal, it risks offering and
evaluating more (or fewer) leases than the number that will sell.

'In economic terms, "demand” refers ta the purchases (e g , of goods) that people are willing and able
to make, given the prices and choices available to them Demand, in this general sense, 18 determined
by a vanety of faciars, including a good's own price, related goc-ds' prices and availability, the size of
the population, people’s level of income, and people’s expeciations
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.|
Figure i.1: Compearison Between DOE's Forecasted Coal Consumption and Actual Consumption
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This difficulty in accurately projecting the demand for coal and coal leases
arises primarily from the large number of factors that influence the
demand for coal and the uncertainties swrrounding those factors. Some of
the significant factors that influence the demand for coal and coal leases
include: the demand for electricity, coal prices (including the cost of
transporting the coal from the mine to the buyer (primarily public
utilities), the quality of coal (including Btu>—a measure of heating
value—and sulfur content), the price and availability of other energy
sources (e.g., hydroelectric, nu -lear power, and energy conservation), the
number of coal users, government policies (e.g., the ultimate eflects of the
Clean Air Act amendments) and expectations about the availability of

fBritish thermal unit.
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Aecurately Estimating Fotnre Demand for
Coal Leases [s DifTicult

Coal Prices Have
Declined Since 1975

future energy sources. For example, the expectation in the late 1970s and
early 1980s of energy shortages resulted in an increased demand for coal,
higher coal prices, and consequently a higher demand for coal leases.

Accurately estimating the demand for coal leases is also difficult because
of the lag time between when the demand for coal is estimated and when
the leases are sold and developed. During regional leasing, for example,
market conditions changed significantly after leasing levels were set. Asa
result, BLM selected and evaluated many tracts that were not leased.

Conditions in the coal market have been depressed for several years and
continue 50 today. Slow growth in demand by public utilities, chronic
overcgpacity in the coal industry, and improved production technology
have forced coal prices d 3wn since the early 1980s. The average price of
coal sold in the United States increased nominally through 1975 but has
steadily decreased through 1991. (See fig. II. 2.)

|
Flgure IL2: Average U.5. Coal Prices, 1959 Through 1991
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Source: 1992 Annual Energy Review. DOE
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We found general agreement among BLM officials that the decline in coal
prices can be attributed to the increasing amounts of less-expensive coal
produced from Powder River Basin mines. In economic terms, the decline
in coal prices is primarily the result of a “shift,” or increase in the supply of
coal, rather than a change in demand. This increase in supply is a
consequence of coal suppliers’ bringing more coal to the market at each
price level. This is possible because of changes in technology (such as the
long-wall miner"—a machine used in underground mining operations)
and larger surface operations in the West (thus, taking advantage of
economies of scale in coal mining). As a result, supply has increased, and
the price of coal has dropped—even though demand may not have
changed—and the quantity of coal has increased.

Primarily as a result of supply increases and price decreases, the quantity
of coal demanded—as measured by the consumption of coal—has steadily
risen over time.® Figure I1.3 shows the consumption of U.S. coal from 1949
through 1991.

3The growth rale of consurmption, however, has decreased since 1988
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|
Figure N1.3: U.S. Coal Consumption, 1949 Through 1991
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Even though the consumption of coal has risen (albeit recently, at a
decreasing rate), the demand for federal coal leases has not similarly
increased. Figure I1.4 shows the number of federal coal leases issued from
1978 through 1992. The demand for federal coal leases remains far below
the high level of demand experienced in the early 1980s. The demard for
leases peaked in 1982, when 40 federal coal leases were issued. In
comparison, three federal coal leases were issued during 1992. Thus ~ven
without a large number of federal coal leases being issued, the
consumption of coal increased.
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|
Figure il.4: Fsdaral Coal Leases lssued, 1978 Through 1982
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According to a BLM official, the slight increase ir derand for coal leases in
1990 and 1991 reflected a “pent-up demand.” That is, applicants frustrated
by the delays inherent in BLM's regional coal sale process were eager Lo
submit applicabons under the lease-by-application process. In the near
future, BLM officials do not anticipate an increase in the number of coal
lease applications.
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Letter to the Acting Solicitor, Department of
the Interior

Unling Stsom

Gm Gamanl Acssunglag Ofiine
Weshingien. 0.C. 3088
Ofies of the Genarel Commel
B-252412

February 22, 1993

Timothy S. Elliot:t EsqQ.
Acting Solicitor
Deparcment of the Interior
Washington, D.C. 202¢0

Dear Mr. Ellfott:

The Genaral Accounting Office iz presently reviewing variocus
aspects of the Bureau of Land Nanagement'’s (BLM) coal
leasing program pursuant to a congressional request. One of
the matters we area reviewing concernsa the application of
section 2{(a¥ (2) (A) of the Nineral lLeasing Act (MLA), as
added by section ) of the Federal Coal lessing Amsndaants
Act (FCLAA), Public lLaw No. 94-377 (Anguet 4, 1976},

30 U.S.C. § 201(a)(2)({A), to the Kerr—McGee Coal
Corporation. As of December 31, 1986, under this provision
the Secretary of [nterior is barred, except in certain
limited circumstances, from {asuing any new MLA leases (e.gQ.
oil and gas, as well as coal leases) to any entity which
presently holds ang has held a fecaral cosl lease(s) for a
period of 10 years and 18 not producing coal from its lease
depoaits in commercial quantities.

Although Rerr-McGee has not mined coal from the Cast
Gillette Federal Mine/Clovis Point Mine Logical Mining Unit
{Clovis Point LMU) for several years, BLM has continved to
issue new MLA oil and gas and coal leases to the company,
having concluded that section 2(a) (2) (A) does not prohibit
the issuance of such leases. On February 4, 1993, GAO staff
mer with Paul Smyth, Acting Associate Solicitoer for Energy
and Resovrces, and Sharon Allender, Assistant Solicitor fer
Oonshore Minerals, to discuss this matter,

This letter includes a list of questions, some of which were
discussed in our February 4 seeting, for which we would like
a written reply.

BACTROUND

The key facts in this case are as follows:

-- BLM issued two coal leases to Kerr-McGee on
October 1, 1965, lease W-0313668, and on
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January 1, 1870, lease W=0311810.% %e understand
that coal has never bean produced on either of
these leases. Section 2(a)2(A) of the MLA applies
to thase leasses.

-~ On September 26, 1986, Kerr-McGee recejived BN
approval to combina thesa two nopproducing federal
coal leases with itz producing state coal leasa to
form the Clavis Point LND.? As a result of the
forsation of the LMU, Kerr—icGee was coasidared to
have satisfied tha requirtments of section
2{a)2(A), and accordingly, wes eligible to receive
new NIA leasea. Under the MU the production on
Resr-iicGee’s state leasa is construed aa having
occurred on the federsl leases in the LMD.?

- Rerr-#icGee cummsnced production on the state lesse
in August 1979. Since then, Kerr HcGed has
produced 10.5 nillion tons of coal under this
lease, of which 2.] million has been produced
since the LMU was created in 190¢. The ¢ y’e
investaent in nining and equipment since 1379 has
exceadsd 627 million.*

-= In March 1988, because of dspressaed Barket
conditions and contract requiresants, the LMD
aining operation was temporarily suspended. Tho
aine was placed in a standdy status in accordamce
with 8 plan for i{nterim stablilization approved by
the Wyosing Department of Rnvironmental Quality
and subsequently subaitted to, and approved by,

ease No. W=0313668 was readjusted on October 1, 1983, and
Lease Mo. W-0311010 on January 1, 1990.

A Logical Mining Unit refers to an area of land in which
the coal reservea can be daveloped in an economically
efficient manner as a unit. It may -onsist of obe Or more
Fedaral leases and may i{ncluda adjacent lands in which the
Onited States doea not ocwn the cosl. All lands in the LMNU
should be under the effactive control of a aingle
operstor/lessee and be operated as a single operation.

30 0.8.C. § 202a(l) and 43 C.F.R. §3480.0-5 (19). An LWD
sining plan approved by tha Secretary of Interior will
contain diligent developasnt, operstion, and production
requiremants for mining the coal.

isaction S(b) of FCLAA, 30 U.S.C. § 202(a)(3).

‘Latter, dated October 1, 1991, from Holland ¢ Hart,
attorneys for Xerr-McGee, to the Danver Regional
Solicitor’s office at p.l.

2 B-252412
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scher agencles, including BLM.® Kerc-tcGee never
applied for the suspension of cperations because
of force mAlaurg’ or any other reasca.

-- Since its temporary suspension of coal aining on
the LMU, Kerr-McGee has coatinued to maintain and
abide by the rerms and conditions of its permits.
Full vime security is provided and mosthly
regulatory inspections are conducted. Fagcility
nclmt:«om' maintenance takea place at annual 00st
of $175,000.

-~ tn October 1991, Rerr—McGee aseerted it could
reactivate the LMU within a short period of time and
had n.onnl possibilitiea for selling newly recovered
coal.

== In the period March 1988 - October 1992, ALM issved 109
oil and gas and coal leases to Kerr-fcGee. In Decamber
1991, BLNW staff determined that section 2(s)2{A) did
not disqualify Kerr-ticGea froa partici ing in the
Jacabs Ranch coal lease ssle. On October %, 1992, a
lease (WYW117924) was issuved to Rerr-todes as the
successful bidder for this sale.

Secrtion 2(s) (2) (A) of the NLA, 30 U.8.C. § 201(a)(2) (A),
provides, in relevant part,

“The Secretary shall not issue a ledsse or leasas
under the terms of this Act to any person,
association, corporation, . . . where any such
antity holds a lsase or leases issued by the
United States to coal depoaits and hee held such
lease or leases for a period of ten years when
such entity is not, except as provided in section
7{p) (30 U.S.C. § 207 (b)) of this Act, producing
coal from the lesse deposits in commercial
quantities. In cosputing tha tean-year pariod
referred to io the previous santence, perieds of

Molland & Hart letter, at p. 2.

Sgectian 2(a) (2) (A) of the MLA incorporates the forge

%*nn clause of section 7(b) of the MLA, 30 U.S.C. §
[

b) . Production can ba suspended becsuse of “strikes, the
elements, or casualties not attributable to the lessee."

'Holland & Hart letter ac p. 5.

°Id. at p. 5.
3 B-~252412
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time prior to August 4, 1976, ahall not be
counted.”

Under BLN regulstions, "progucing® mesans—

“actually severing coal, or operating an ongoing mining
operation in accordance with standard industry
operation practices®. A leass is deemed to be
producing, even though:

"(4) Severance is temporsrily suspended for
ressons beyond the reasonable control of the

ratoz/lessee . . . including bot not
lm:od :: factors such :u Dragline or =
o squipment moving, » OFr repair;
overburden removal; sale of coal from
stockpilas; vacations and holidays; orders of
governmantal authorities; coal buyer’s
operations of its power plants that require
the coal buyer to stap taking coal shipagnts
for a limited duration of time) or

®{i1) Severed coal is being processed,
loaded, or transported frem the point of
ssverance to ths int of sale.

43 C.F.A. § 3400.0-S(rz) (6) (1992).

We have the following quastions regarding BLM’‘s issuance of
minaral leases to Xerr—-HeGee undar the facts aet out above!

1. Did section 2(a) (2) (A) of the MA ber BLM from igauing
109 newv mineral leases to Xerr-NcGee, after produciion
stopped on the Clovia Point MU in March 19080? Plesse
provide a detailed esplanatfon of the basis for your angwer.

2. In this connsction, ia Xerr-McGee’s cessation of coal
production since 1980, while maintaining the Clovis Point
LND ready to rasume productica on shart notice, “operating
an onpoing mining operation in accordance with standard
industry operation practices,” as that term is used to

*BIM Information Bulletin Mo. 90-33, November 13, 1999,
Attachesent 1-4, mentions that a coal lesase will ntil}l be
considered as producing under section 2(a) (2) (A) if it was
producing before an emergency closure and the closure was
regarded as within the ambit of standard industry operat {ng
practices. The examples of closures that would be includasd
in such practices were all of » limited time duration, not
exceeding several months.

4 B-252412
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define "producing™ :n &3 C.F.R. § 3400.0-3({rx) (612 (Please
also conaider in formulating your answar BLM Information
Bulletin 90-33, Attachment 1-4.)

Also, in answering this quescion, please describe what facts
demonstrate that during cthis S-year pariod Rarr-McGee has
been “cperating an ongoing mining operation.” Compare such
facts with the exasplas given in paragraph (i) of the
regulation, for “producing” coal without actuslly severing
it, which are all of a short-term nature. Also, please
explain why Kerr-McGee’s sctivities sre “in accordance with
standard irdustry operation practices® and how such
practices have bean ascertained, e.g., chses, industry
associations, coal company surveys, atc.

3. Even if Rerr-McGoe activities ara consistest with
standard industry practices, len’'t aonproduction becavee of
market conditions -he very practice of rre-FCLAA leasees
that section 2(a)Z(A) aimed to eliminsta? Has nomproduction
for market conditions ever besn permiagible undar either
uctm 2(a) (2) {A) or section 7ts) diligence requirementa of
the ?

4. Mhat legal action may/must the Department of Iaterior
take once it has discovered it has i{ssued an improper lease?

e would appreciaste an answer to these questions within 30
days of the receipt of this letter. For any insguiries
concerning the contents of this letter, pleasa coatact
Stanley Feinstein, Senior Attorney, at 202- 512-7648 or by
FAX at 202-512-7703

I

Alan Richard Kasdan
Assistant General Counsel

5 B-252412
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Letter From the Associate Solicitor for
Energy and Resources, Department of the
Interior

United States Department of the Interior

OFFICE OF THE SOLITOR
Washingten, D.42 Y0840

1
United Statea Ganeral Accounting Office
Washington, DC 20348

Dear Nr. Kasdan!

By your letter of Pebruary 22, 1993, you have asked several
questions adout tha coal lang progrean administarad by tha
Bureau of land Kanagement (BLN). We apologige that our

has taken longer than expected. Rowever, h.cnuumu::r‘m
has raised issues of poljoy, it was

representatives of the current Administration o-roruuy reviev
‘these matters.

Your inguiry concerns eection 2(.)(2) {A) of the Ninera) Leasing
Act (N1A), « 30 U.8.C. § 20)(a)(2)(A) (1988). Congreas
mctndnoton:(a)ﬂ)(h) in the Pederal Coal leas Amandments
Act of 1978 (PCLAA), 90 Btat. 1083-1088. Section 2(a)(2) (A)
prohibits the Secretary of the Interior, after December 131, 193¢,
trom issuing a Federa) sineral lease under the NIA to a Fedaral
coal lesses that has held a lsase for ten years and iz not
producing from the leasa in ccamsroial guantities. Your inquiry
concerns how saction 2(a)(2)(A) jes to two federal coal
leases held by the Kerr—ficGes Coal Corporation (Xerr-NoGese) which
are included in & logical maining unit (L).

1. BMaskarened

On September 25, 1931, Kerr-NcGes submitted a bid to acquire a
Yederal coal lease at a oa-t:tiuvo leass sple held in Cheyenne,
!yuivq Keyr-McGee's eligibility for the lease was examined by

State Office ot the BLM for compliance with section
2(-)(:) (A) because, at tha time of the lesase sale, Kerr-lcGee
held two inactive Federal coal lsasss known as the Bast Gilletts
leases. The Rast Gillette leases ars lease No. W-0311810, issued
January 1, 1970, and readjusted under FCLAA on .nnunry 1, 1990,
and Leass No. ¥-0313668, issued October 10, 19¢ , and readjustaed
on Octobar 1, 1983, ctively. No production has aver
occurred on the East Glllette leases.

Effective Saptambar 26, 1906, and pursuant to maction 2(d) (1) of
the MLA, the East Gillettse leases vere combined with an adjoining
coal laase {ssued by tha fitate of Wyoming (Clovis Point State
leass) to form ap LMU known as the East Gillette Federal

1
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Nine/Clovis Point Nine loglcal Mining Unit (Clovis Point LNOU).
The effective date of the Clovia Point LD came little more than
three months before tha oparable date of the prohibition
contained in seotion 2(a){2) (A), December 31, 1906. DPursuant to
ssction 2(4)(4) of the WIA, the BIX asended tha provisioms of the
RBast Gillette leases »o that mining under the lsases would be
oconsistent with the reguiremants impoeed on tha LD. Section )
of the st ations of approval for the Clovis Poiat LU provided
that the diligeat development and ocontimuous operation

of the individual Yedersl leases were superssded by
the diligent development and ocontinucus operation requiremanta
imposed on the IND.

mumimzdm) of the MiA, the leases consented to
3
ion.

operation and product The Xecoverable reserves of the 1LMU
were sat forth in the LU stipulations as 304,346,000 tons, with
Rarr-NoGee to mime 3,043,460 tona of Coal from anywhere within
the LMD to achieve commercial guantitise. Pursvant to section
2(4) ()) of tha NILA, the LuU‘e stipulations of spproval provide in
- section 3(g) that, for purposes of meating the commsrcial
quantities requirament of section 2(a)(2)(A), production on any
land within the LI is comstrued as cocurring on all Fedaral coal
leases within the LW,

™he Clovis Point State lease was issued in 1979 and mining
commenced immedistely. PFros 1379-1988, Earr-¥oGes produced about
18.5 million tons of coal from the Clovis Point Stats lease, 2.3
aillion tons of which weye produced After the formation of the
Clovis Foint DD. In Narch 1900, Rerr-laGes oceased Rining
oparations on the Clovis Point State lease in the Clovis Point
mmrwmuumm-wmmm.mmua.
plan of interim stabilization approved by the ng Department
of Envirommantal Quality. Sarr-MoGee ses this action
as a cexsation of mining operations, citing depressed
market conditions, high mining costs, and the lov heat content of
the coal relative to competing mines as the factora prompting its
decision. Binte mninimg cperations on the Clovis Point LMW
csased, KN bas reportedly issued Kerr-NcGes over 100 additional
Pederal oil and gas leasss under the MIA.

1. Risensaiad
A. Application of Section 2(a)(2) (A) to FPederml Coal lLaasas.

1. The FYederal Coal Leasing Amendments Aot and the
Pronibition Contained in Section 2(a)(2)(A).

Congress mought to eliminate what it regarded as the speculative
holding of Pederal cosl leases wvhan it pamsed YCLAA in 1976. 932
1.D. 8537, 3540 (19%0%). The year FCLAA wvas enacted, only 60 ocut of
a total of 33) outstanding coal leasse were in pmduot!on. 14.-
The other 473 were deing held by the payment of nominal annual
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advanve royalties in lieu of mxu. Jd. Prior to FCLAA,
the Secretary had discretion to suspend tha condition of
produstion for an indetinite periocd of time as long &8s the lesses
paid advance royelty. 30 U.8.C. § 207 (1970). Thare was no
effective statutory mechaniam in place to ensure diligent
developaent.

Sacticas 3 and ¢ of PCLAM vere specifically designed to

tion. ®2 I.D. 537, 840 (1%88). Section ¢
smended an 7(a) of the MIA to'rortn the termination of a
lease that fails ¢o quantities vithin ten
years. 30 U.8.C. § 207(a) (2908). Bection 3 added section
2{e) (2) (A) to the NLA, wh prohibites the Secretary from issuing
a Pedere)l ninaral lease under the IIA to a lesessd ¥ho holds a
Padaral ocal lesse tor 10 years after Decsmbar 31, 1976, and is

sot producing coal in f-ntn quantities. 30 U0.8.C.

§ 201(a)(2)(A) (1988). difference in t"ese two pxouvisions
is that msection ¢ is ive? it only agplies to Federal coal
leases issuned or usted after the anactmant of FCLAA.

Section 2(a)(2) (A), on the othar hand, is a manifestation of
Congressiosal frustration over the lack of developmsnt on pre-
enactasnt leasss; its prohibition ofpll- to all Pederal occal
lsasan affective Decesber 31, 1968.

2. Tha Secretary Is Authorised to Approve the Pormation of
UKl‘e and to Establish Proviaions for 1LNJ Complianca
wvith Section 2(a)(2)(A).

Ondar section 2(4) of the MIA, thas Secretary ie euthoriszed to
approve the consolidatiom of Mnl ocoal leases with other

‘gection 2(a).2)(A) of the MIA, as added by section 3 of
FCLAA, provides:

The Secretary shall mot issue a lease or leasses under
mm-otthhmtom association,
corporetion, ‘v any subsidiary, lﬂhuu, ::a:-ncns
oontrolled b, or under common ocontrol wvith person,
association, or corporation, where any such entity
holds a lease or leases for a periacd of ten years when
such entity is not, except as provided for in section
IM(bi of this title, produc cosal from the leasa
deposits in commercial guantities. In computing the
ten-year pariod referred to in the preceding sentence,
periods of tims pricr to August 4, 1976, shall not be
counted.

30 U.8.C. § 201(a)(2) (A) (1988).
! hia deadline wvas extanded by the Act of Deosmber 19, 1985,

from August ¢, 1386, to December 31, 1966. PMub. L. No. 99-190,
§ 101(d) (190%).
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Federal lessess or Bon-Fedsral landa, or hoth, isto an LNU. 30
0.8.C. § 202a(1) (1968). Anmy mining plan established for an LU
must eqor;. with csrtain requirwesnts Ml in section 2(4)(2)
of the MIA.? Onoa an LMD is established, the is
authorised to amend any Tederal lease included in an so that
its terss are consistent with the reguirements imposed on the
L. 30 U.S.C. § 202a(¢) (1989).

wumnnqumm (ay (3
of the WIA' te provide that productiea frem non-Pederal leases
in an L0 is attributable to Pedarel leases in the LND. 30
o.o.c. . 2024 ()) (lﬂl). Onder section 2(d4)(3) of the MId, the

wtuumx the means of

oqunm with ucuon a(q) (2) (A) for lesssss whioh hold coal
leases included within LMD‘s. Lnt.u-p-uuon oteh un
sproduction,® as used in section 2(d) (3), Sproduoing, ®
used in esection z(n)(:)(u,m&u plain meaning of

statutory language, 20 vell as PClLAA’s uquuun history.

In sum, tha Sacretary is authorized to appruve the formatieam of
an 130 conmtaining Pederal leeses abd non-Pedaral lands and amemd
the isions of lease included in the LMD ed that its
remsnts for diligent davelopment, contimious aperation and
on are consistent with the LAU‘s requiremsnts. Purther,
SecTetary may also attribute praductioa om Pedaral lease
um-mlxm.-xmumwunx leases in tha
1. As a result, it appesrs that the Secretary has discretion,

pursuant to section a(d)u) of the 1A to establish that
compliance vith LMD provisions regarding diligeat development,
Joe LNU mining plan must vequire such “diliganmt avuep-nt
tion, and ion' that the resarvea of the eatire unit
will be mined within forty years. 30 U.8.C. § 202a(2) (1908).
‘section 2(d)(3) of the MIA, as uud by section 8(b) (3) of
FCLAA, states that "(l]n moﬂa' ocal aining unit, the
say provide ... opment, ocontinuocus

secretary

tion and production ou any non-hd.nl land in an logical
muuhmm“muux Pedarnl leases in that
logical mining onit.® 30 U.S.C. 202a(3)(1968).

A 1009 solicitor'a Opinion addrensed this f{ssue as Collows:

Tven no @irect reference to section 2(a)(2) (A) was
sads in 1D dabats, saction 2(a)(2)(A) is, although
indirect, a requiresent £ "due diligence® from

existing leasss, and we ocancl nothing prevents LMD

relief froma attributing to a nm-prodnoﬂ? lease tha

production that avoids the ssction's prohibition.
»gection 2(a)(2) (A) of the NWineral leasing Act of 1920, 92 I.D.
11, 388 (1988).

4
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continuous operation and production, will, when satisfied, also
serve to sast the requiremsest for produotion in occamercial
uantitiea found in section 2(a)(2) (A).

i. Congress Understood that 13U's Could Operate as an
Sxamption froam Diligence Raguirements

Althouwgh the interaction betwssn section “.,1:“3 and section
2(d) is not epecifically explained in the leg. ve recoxd,
several comments lead to the conclusien that, when granting the
Sscretary broad discretion in the formation of LaG's, Congreas
understood that LMU's could opsrata as an exeaption from the

diligenca requiremants of sections 2(a)(2)(A) amd 7(a) of the
MLA. Patsy Nink, Chairman of the Subcommittee on and

Nining, appaars to have understoed the LMD provisions to ha an

resants would othervise be comtrolling. Chairmam Mink
referred to the effect of LMI's on diligence vhen
disoussing the need for public hearings on LMU formation:

With respect to logiocal mining units, where ve are
providing an encrmous exsmption to the requiremsnts of
dus diligence and continucus oparation by permitting
these 0ld leases to be consolidated and treated as onhe,
that cer:ainly tha public cught to be heard: they
cught to be apprised of exactly which leases are being
uuuol.:d.m and thareby being given this extraordinary
ewemption.

122 Cong. Rec. 507 (Jan. 21, 1976).

later in the discussion, Chairman Nink explained her
understanding of bow LND's were intended to interact with
requiresants for “due diligence in development®" of existing
lezses vhere shw stated:

7)he bill here relates to a consnlidation of existing
sages ... because if we do not give the Secre of
the Interior the authority to consolidate these o
leases than every one would have to comply with the
requiresents of due diligence in development which
I.I.Yht not be feasible. 5o we have agreed to parmit
this limited use of the LMU device in order to provide
for an exemption.

Id. at B0S.

Thess remarks support ocur conclusion that Congresa could be ssan
to have underatood that LwD’'a could operate as an exsmption from
saction 2(a)(2) (A) because they acknovledge that tha statute
authorising the formation of LMU's would, in effect, extend the
diligence paricd for many existing Pederal coal leasen.
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4. Regulations Iapl Bection 2(a)(2)(A) Allow LND's
to Operate as an fros Diligesos Reguirements.

The regulations implesanting section :(ni‘(.l‘) (A) are set out in
the rules governing the lease qualificat reguiressats for
Federal coal leases. The disquatification stated in section

2(a) (2) (A) is repeated in 1 terwe at & C.P.R. ) 3472.1-
z(nixlu). The ruls ficslly eédressing the lease
qualifications of & hol of a Pederel coal lease included in an

LMD is foumnd in subsaction 3473.1-1(e) (6) (11) (B). Xt prevides:

t41) An entity shall not ®a disqualified under the
provisions of this subpart if each lease that the
entity holds is: R
& [ L]
(X) Contained in an approved logical mining uait
whioh is s . . G ENEOADS

T rern

. A .' .,
43 C.P.R. § 3472.1-2(a) (6) (11) (E) {1991).

T™he Secretary has asercised the authority granted
conoern the intersction bstween LND‘s and sect
by providing in the rules that the LW must bes
acoordance with atipulations of approval for
the conditions of section 2(a)(2)(A) to be met.!
tions require that the stipulations of for an LU
contain all elaments reguired by section 2(d)(2)’, inclwding a

him in FCLAA
a(m) (2) (A)
ing in

in order for

¥
iigis

me note that your letter foouses on the dafimition of
sproducing® found at section 3400.0-3(rr)(6). We 40 not believe
that the definition you have cited applies Co section 13472.1-
2{e) (8) (i1) (R). Our opinion ies based on two factors. Pirst, the
context of the usage of “producing”™ in eection 3472.1-
:(o)i‘{gi)(l) ie different becausse it refers to tha lease
qualitications for holders of leases in LMU’s, not individual
1sasas. Section 3400.0-3(rr)(6) provides that the lesaes must be
“actually severing ccal, or operating an ongoing mining opsration
in scoordance with standard industry practices” in order to be
producing and avold the prohibition of section 2(a)(2)(A), while
section 3472.1-2(e)(6)(ii)(B) provides that an 1! must be
=produoing in acoordance with the logical mining unit stipulations
of approval.® sacond, the prefatory language of Paurt 23400
indicatse that the definitions provided in {t do not apply to Part
34703 this language ocould arguably be asserted to its defensive

advantage by Rarr—MoGese.

"section 2(d)(2) of the NLA, as added by saction 3(b)(2) of
FCLAA, requires the Secretary to astab)ish an LMD mining plan that
requires such diligent development, continuous operation and

[
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schedule for achievement of diligent development and continuocus
operation. 43 C.F.R. § 3487.1(a)(2) (1991). In addition, the
Secretary has also exercised the authority granted in section
2(d) (¢) of the MIA by providing that the holder of a lease
ssaking to cosbina the lessa into an LNU must consant to have the
lease terms and conditions amended as necessary so that they are
consistent with the stipulations of approval for the MO and the
diligence provisions of Part )480. 43 C.F7.R. § 2487.1(b) (1991).

Bection 2(a)(2)(A) itself is not mentioned ft all in Subpart
3487, which governx the formation of LXU's.® Tha only
regqulationa in Subpart 3487 specifically addressing production
are those regarding diligent development and continuous
opsration. Subpart 31487 makes the LMU subject to diligent
development and continuocus cperation regulations found at
subsaction 3483.1(6). Tying these various rules ether, the
SecTetary has provided, in his discretionary authority, that ths
holder of a lesase in an ILMU meets the production requirements of
section 2(a) (2)(A) when the LNU iz meati the diligent
development and cohtinuous oparation requiresents for the LNU.

Tha requlations provide that diligent davelopment means tha
production of recoverable coal resarvas in commarcial quantities
pricr to the end of the diligent development period. 43 C.P.R.

§ 3480.0-5(a)(12) (1991). The diligent developmant period for an
IMU is a tan-year pericd which begins on the effective date of
the IMU, if the LXU contains a Federal lease issued prior to
August 4, 1976, but not readjusted after August 4, 1976, prior to
ILMU approval. 43 C.P.R. § 3480.0-S(a)(13) (1) (A) (1991).
Commercisl guantities has bsen definad to bsa one parcant of the
INU's recoverable reserves. 43 C.P.R. § 3480.0-5(8) (6) (1991).

It appears that the Secretary wvas authorized under saction

2(d) (3) of the MIA to make provisions for a coal lasses's
compliance with section 2(a)(2) (A) vhen tha lssses holds coal
leases contained in an approvad LMU. As tha Bolicitor opined,
the specific definition chosan for lessae sligibility under
saction 2(a)(2)(A) vas a matter of policy and program dasign. 92
1.D. 537, 543 (198%5). Where a statuts has not dlrectly spokan to
the precise question at {ssue, such aa the inatant case where

production that the LU reserves will bs mined in forty years. 30
U0.5.C., 202a(2) (1983).

s avolution of the language umed {n the final rule
T:wnmmq the lesse qualificatfons of holders of leasas in LNU's
ndicstes that the rule vas amendad to requira LMU's to produce "in
accordance wvith the IMU stipulations of approval™ inatead of
requiring IMU's to be “producing in commercial quantities,” as the
proposed rules had provided. Compare 51 Ped. Reg. 137202, 37205
(1986) (Proposed Rula) with 51 Ped. Reg. 41910, 413921 (1986) (Pinal
Rule) .
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FCLAA fails to address the interaction batween section 2(a) (2) (A)
and IMU's, the court must determine whethar thes agency's
interprstation is persissible. Chevxon U.8.A.. Inc, v, NRDC, 467
U.5. 837 (1987). Reviewingy courts generally dafer to an agency‘s
{nterprstation of the statute unless it is unreasonable. Id.

Under the discretionary suthaority grantad in section 2(d) (1) of
the MIJA, tha Secretary chose, am & matter of policy, to provide
by regulation that produotion froa anywhers within an DD,
vaderal and non-Federal lands alikxe, should be construed as
occurring on all Federal leasas in the LWU for purposes of
diligent davelopment and continucus operation. 4J C.P.R.

§ 3483.6(a) (19%1). The Secratary also chose, as a matter of
policy, to provide by requlation that a lesses producing in
accordance vith tha INU stipulations was not disgqualified under
section 2(a) (2)(A). 43 C.F.R. § d472.1-2(e) (6)(L11) (E) (2991).
Therefore, the Secrstary provided that, in the case of LMU's, the
production requiremants of section 2(a)(2)(A) are satisfisd when
the lessees is in complianca with diligent development and
continucus operation requirements on the LMU.

LB Kerr-McGee Is Producing in Accordance with tha Clovis
Point IXU Stipulations of Approval.

In the instant case, pursuant to esction 2(d) (4) of tha MIA, the
BIK amendad the provisions of the East Gillette leases relating
to diligent developsent, contimuous operation and production to
be consistant with the LMU's provisjons. Section 3 of the
stipulations of approval for the Clovis Point LMU provides that
the djligent development and continuous oparation requiremants of
the individual Federal lsases are supersaded by the diligent
development and continucus operation requiremants imposed on the
LNU. The Clovis Point LMU stipulations of approval provide in
section 3(g) that, for purposes of meeting production in
commercial gquantities, production on any Peteral lease or non-
Federa) land yithin the LMU should be construed as occurring on
all Federal coal leases within tha IMU.

Pursuant to 43 C.P.R. § 3480.0-5(a)(13)(i1) (A), section 3 of the
stipulations of appraval provida that the diligent davelopsent
periocd for the Clovis Point ILMU beg-: on September 26, 1986, the
effective date of the LMU, becsusa the LHU contained s Federal
lease, lease No. W-0311668, that was isauved prior to August 4,
1976, but pot raadjusted after August ¢, 1976, prilor to LXU
approval. The diligent development production requirements in
the Clovis Point LMU stipulationct praovide that the 1LMU must
achieve praoduction of commercial quantities before September 26,
1996, the date the diligent development paricd ends. The
recoverapla reserves of tha ILMU vere estimated to be 304,346,000
tons, so Kerr-McGae wust mine J,043,460 tons from anyvhere within
the LMU to achieve diligent development. East Glllette Pedaral
nine/Clovis Point Mine Loglical Mining Unlt Stipulations, Saction
3(c), Saptembar 2&, 1986.
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Wa are advised that the Clovis Point WU is producing coal in
accordanca with its setipulationa of a 1. Thus, under
current policy as reflected by regulation, the lessea is not
subject to the prohibitions of section 2(a){2)(A). Acoording to
the stipulationx of approval for the LMU, the diligent
development requirement is the only production requiresment that
Kerr-NcGee must meet for section 2(a)(2) (A) purposses.

B. Application of the Standard "Oparating an Ongoing Mining
Operation in Accordance with Standard Industry Practioes.”

After careful consideration, we do rot baliave that the
regulation you have cited in your letter is detsrminative as to
Kerr-NcGee's lesse qualifications. Your inquiry assumes that the
leape qualifications can only be defended based on the definition
of the term "producing™ as provided at 43 C.7.R. § 1400.D-
5{rr)(6). As ls clear from the foregoing analysis, we believe
that Xerr-McGee'a leasa qualifications are controlled bv 43
C.F.R. § 3472.1-2(e) (6) (11)(®).

c. Monproduction Because of Market conditions under Section
2(a)(2) (A) and Section 7(a).

%o agree with the statement in question 3 on the last page of
your letter {nammuch as it suggests that nonproduction bacausa of
sarket conditions was one of the practices that sactfion

2(a) (2) (A) was intended to pravent. Huowevar, the remainder of
your question need not be addressed mince it is prafaced on the
assumption that Xerr-NcGee's lesssa qualifications can only be
defended on the bagis that its activities are consfstent with
standard {ndustry practicas.

D. Actions the Sacretary Kay/Nust Take {{ leases Wara Issued
Improperly.

As implied in the last question in your letter, tha Department of
the Interior is authorised to take certain legal sotions {f it
disocvers that a Pederal minaral leass has bsen issued
improparly. However, your question nesd not be addressed sinca
it is prefaced on the assumption that Kerr-McGee waa not
qualified to acquire leases. As is evident from our raspomme to
the first quastion in your letter, we bellave that Xe:.-Nctae was
Tuuﬂoﬂ to acquire Pederal mineral leases under tha regulations
splementing LY compliance with section 2(a)(2) (A).

IIX, Conolusiomns

After lengthy analysis, we have determined that ths regulations
aited in your inquiry are not determinativa as to Kerr—¥cGee's
lease qualification: in tha instant case. Pursuant to section
2(4) of the MLA, ths Secretary is authorized to approve LXU'a and
to establiah tha section 2(a)(2) (A) production {rements for
leases within IMU’s. We believe that Kerr-McGea is qualified to

9
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acquire leases under the regulations promulgated to implemeant the
authority granted to the Secretary to approve LNU's and eatabl ish
their production requirsasants.

¥e are advised that Kerr-MoCwa is producing coal in accordance
with the logical mining unit stipulations of approval pursuant to
43 C.P.R. 1487.1(e) and (f), and thus meets the lease
qualification provision for LMU's sat forth at 43 C.F.R. 3472.1-
2(e) (8) (14) (R). Accordlnqlx. it wvas not barred from acquiring
nineral lsases when pruductian stopped on the Clovis foint LMD in
March 1988. In effect, 43 C.P.R. )472.1-2(e) (8) (41) (%) allows
the holder of a leass that would otherwvise be in violation of
section 2(a)(2) (A) to escape tha section 2(s)(2)(A) limitation on
the acquisition of nev leases by including the lease in an LNU.
Kerr-McGee wili be required to mine 3,041,460 tons of coal before
Septembar 26, 1996, from the WU in order for the INU to comply
with the dlligent developmesnt requirements of section 7 of the
MIA.

The significance of se-tion 2(a)(2)(A) as a bar to the
acquhﬂlon of FPedaral leases is diminishing with tha passage of
tima. Instead, section 7(a) of the MLA ie becoming tha operative
section to ensure diligenca and prevent spaculation. That
section has been construst to provide that any lesase which is not
produoing in commercial guantities at the and of 10 years from
the date of issuanca or readjustsent ahall be terminated.
Thersfore, leases issued or readjusted saftar 1976 will not often
survive to raise section 2(a)(2) (A) issuess because they will be
terninated under section 7(a) after 10 years whan thay are
neithay producing nor paylng advance royalties.

In conclusion, while not entirely frea from doubt, it appsars
that the Secrstary was authorized under section 2(d) of the NLA
to provide that section 2(a)(2) (A) applies to INU'e in the manner
descrided sbove. This inte tation is a matter of policy
formulated by previcus Administrations that meats tha latter of
the law. However, the interpratation appeara not to be in
concert with a major goal of PCLAA, which was to reducs
apaculation. This policy could be amended pro-poctivoﬁ at any
time by following the normal notica and comment rulemaking
proceas. It should be noted that applying such an amsndwent
retroactively to situations such as Karr-McGee could prove much
nore dAifficult.

10
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Letter From the Associate Solicitor for
Energy and Resources, Department of the
Interior

Wa trust that the foregoing i{s responmsive to the issues raised in
your inquiry. Plesse contact us should yca need further
information.

Sinceraly,
Patricia J. Beneke

Assocciate Solicitor
Energy and Resources

oo!1 Assistant Secretary, Land and Ninerals Xanagement
Director, Bureau of Land Nanagemant

11
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Letter to the Director, Bureau of Land
Management, Department of the Interior

GAO

-

United Statra
Geperal Arcoymting Officy
Wasbiagon, D.C. 20848

Ressarces. Commanity. and
teonomic Develepment Divisioa

September 24, 1992

Mr. Cy Jamison
Director, Bureau of Land Management
U.S. Department of the Interior

Dear Mr. Jamlgon:

In regponse to a request f{rom the Chaf{rman, Subcommittee on
Nining and Natural Resources, House Committee on Interfor
and Insular Affairs, we are reviewing various aspects of
Interlor's federal coal leasing progrem. During our work we
Jearned that Northwestern Resources Company has applied to
lease a tract called West Rocky Butte in Wyoming‘'s Powder
River Basin, which, according to the Bureau of Lsnd
Management (BLM), contains an eatimated 537 million tons of
coal. This tract (s adjacent to an existing Northweatern
Resources lesse known as the Rocky Butts lease. BLN
estimates that the much larger focky Butte lease contains
579 million tons of coal. The laame will expire i Tebruary
1993, the end of its 10-year "diligence™ pari{od, because {t
has not produced the required commercisl quantity of coal.

In the finsl environmental [(mpact statement for the West
Rocky Butte tract, 8LM states that (f Northwestern Resources
Company leases the tract, (t will apply to BLN to combine
ths lease with the Rocky Sutte lease (nto & logical mining
unlt (LMU), If BLM approves the LWU, & new diligence period
will begin for both leases I(n the LMU, ({n effect extending
the expiration of the Rccky Butte lease {rom February 193%)
to late 2002 (10 yesers from the date the West Rocky Butte
lease iw approved).

Before enactment of the Federal Coal Leasing Asendments Act
of 1976 (FCLAA), sany federal! coal leases were held for
sxtanded periods and wera not producing coal. Concerned
about the large number of nonproducing leases, and the
pogsaibiiity that these lessees were being held for
spaculative purposes, tha Congress amended the Mineral
Leasing Act of 1920 by passing FCLAA. FCLAA contains
several provisions designed to encourage dlligent
development and continued production of coal and to
discourage specularive holding of federal coal leases. One
such provision providea that any lease that {s not producing
in commercial quantities at the end of 10 years shall be
terminated. Another provision la FCLAA encouragea eff(clent
and orderly development of coal leaeres. This provision
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Management, Department of the Interior

allows the Secratary of the Interior to approve the
consolidation of federal leases and {ntervening or adjacent
nonfederal leasss into an ILMU. The purpose of the LXU (e to
develop the federal coal resources ax a unit in an
efficient, econoaic, and orderly manner, with due regard to
conservation of coal reserves and other resources.

e are concerned that the effect of allowing Northwestern
RAesourcen Cospany to form this LMU will be to provide
Northwestezn Resources an additiona. 10 years in which to
most FCLAA'‘s diligence provision rather than ensuring
efficient, economic, and orderly coal production from the
Rocky Butte leass. In addition, if the Rocky Butte lease L3
terminated Iln accordance with FCLAA, Northwestern Resocurces,
an well am othar companies, could bid to lease either the
Rocky Butte tract and/or the West Rocky Butte tract. The
sale of these leases could result in (ncreased revenue to
the government in the form of bonud bids. As demonstrated
by Arco’s recent bid of $71.9 million for the West Black
Thunder tract in Wyoming, which, according to KLM, contains
an estimated 429 mflllon tons of coal, these bids can be
substantial.

Accordingly, in llght of our concerns, we request that you
reconsider the appropriateness of the pending West Rocky
Butte lease sale and tha mubsequent formiation of an LMU with
the Aocky Butte tract. We would appreciate besing sdvissd of
the resalts of your reconsideration before the pending lesasas
sale Is conducted. Please contact Robert Wilson on (202)
634-7352 if you have any questions.

Sincerely youre,
‘amas Duf IIX

irector, Matural Resources
Managessnt Isaves

cct Chairsan, Subcommittee on Mining and
Natursl Remcurces,
Commlttae on Interior and Insular Affaire
House of Rapresentatives
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Letter From the Deputy Director, Bureau of
Land Management, Department of the
Interior

United States Department of the Interior

BUREAU OF LAND MANAOEMENT
WASHINGTOH, DC. 20140

DA AIALY REFER PO

1425 (660)

“F—= ya
Mr. James Duffus III ' e mz
Dirsctor, Natural Resources
Management lssues
Geanaral Accounting Office
Washington, D.C. 20348

Dear Mr. Duffus:

This respondm to your letter of September 24, 1992, {n which you
requested that tha Bureau of Land Management (BLM) reconsider
holding a coal lease sale for the West Rocky Butta tract. The
West Rocky Butte tract is adjacent to the Rocky Butte leasa,
which terminates in Pebruary 1993 unless the lessee, Morthwestern
Resources Company (NWR), produces coal in commercfal quantities
from the leasmahold. 1In applying for the West Rocky Butte tract,
NWR announced its intention to combine the Wast Rocky Butte tract
with tha Rocky Butta lease to form a logical mining urit before
he Rocky Butte lease terminates.

After giving caraful consideration to your concerns, the BIM, in
conmultation with the Department of the Intarfor, has decidad to
offer the West Rocky Butte tract for lsase sale. Thare were
serious policy considerations in reaching the decision, but we
have concluded that the public {nterest is best served by holding
the leasa sale.

Although the leasing and devalopment of Federal coal resources,
especially in the Powder River Basin, gaenerats \mpressive
revenuas, Fedaral coal leasing and development are not managed
solely as revanus-generating programs. If revenues ware the
chief concern, tha pace of Federal cosl leasing and development
would have been much greater than it has baen over the last

10 yeares.

As A manager of coal reserves, the SLM recognizes {ts
responaibility to manage national cosl resources in the public
interest. The BLM mupt make coal available to meet industry and
consumer demands for energy for those uses in which oil and gas
or other energy sources are not a substitute. To do thia, it
must have a flexible process to analyre the need for competitive
leasing at a given time and place and to raspond to tha need to
provide coal at competitive prices for the benafit of energy
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consumars. It must maintain an orderly, predictable systes that
protects environnsntal values and provides a basis for long-range
planning by State and local governments, thes energy industry, and
other groups and individuals concerned about Federal coal
development.

once leases are issued, the BLM must ensure that national
intereats are protected. FProtection is achieved in many ways,
among others, by rsquiring that lessses achleve maitimum sconomic
recovery of the leased coal consistent with starndard industry
operating practices and with conservation of all natural
resources. The purposa of a logical mining unit (LMU) is
consistent with the statutory saxisum econamic recovery
requiresent and aids in promoting the efficlent, economic and
orderly producti{on of coal and by recognizing that tha geoclogy of
coal deposits exists apart fros leass boundaries and political
divisions. The efficient and effective development of coal
resources often requires deve)opment across lands owned by
Federal and 5tats govermmants and privata entitias, and LNU
formation factlitates such development.

The decision to hold the lesase sale in no way guarantees that KWR
or any othar bidder for the tract will be issued a leass. Cocal
lease sales are required by statuts to be compatitive, and
compatitive bide from lesesas of nearby mines are possibla.
further, bids wust be determined to meet or exceed the fair
nmarket value of offered tracts, and there have been instances,
including sslee in tha Powder River Basin, vhers bids have been
rejected for not meeting the BLM'a determination of fair markat
valus,

The merits of any LMU application submitted for the Weat Rocky
Butte tract cannot be judged at this time, as no application can
be submitted without a lesms for the tract. Heverthelesa, any
such application would ba judged on its merits, and approval f{»s
not autosatic or guarsnteed.

Ne trust that this information has bsen rasponsive to your
inquiry.

Sincerely,

IO '(-(J_ AOON
_.avr Director
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Note: GAO comments
supplementing those in the
report text appear at thu
end of this appendix.

Tl g
AN

United States Department of the Interior

OFFICE OF THE SECRETARY
Waohmgum. D.(2 2084

AR 5 2 gy

Mr. James Duffus III

Director, Natural Resources
Mansgement Imsues

Genaral Accounting Office

441 G Street, N.W., Room 1842

Washington, D.C. 20544

Desxr Mr. Duffus:
Thank you for the opportunlcy co comment on the draft report

entitled

Strepgthening (GAD/RCBD-94-10). The raporc i the latest {n a
eeries of substantive reports from the Gemeral Accounting Office
(GAD) on the Department of the Interior’e (DOI) administration of
the Federal Ccal Managamant Program. Thia report affects both
the Forest Service (PS} of the Department of Agriculture and the
Kerr-McGee Corporation, as well as the DOI. We uaderstand that
the F3 and Karr-McOee will respond separately.

The DOI, the Bureau of Land Management (BILM), and all other DOY
agencies with coal-related responsibilities stand ready and
willing to work with the Congress, the GAO, the industry, and all
other jnterested and rffected groups and citizens. The Federal
Coal Management Program ahould be as responsive as possible to
changing environmental and mociatal needs and conditions and to
publ ic concerns, while complying with all gtatutory and
regulatory requirements. In that spirit, we provide the
following commenta to you for your comgideration and use.

The report containe findings in four areas: loglcal mining units
(IMU‘'s), lessee qualifications, cumulative environmeantal impact
analygis, and use of projected demand to meat the objectives of
the Pederal Coal Leasing Amendments Act. Recommendations are
made in chapters Il and IIT, and we will respond to these
recommendaticns in the order that they are presented.

Chapter I recommends thar Lthe Secretary direct the BLM to reviae
BLM’s regulations to provide clear criteria to derermine whethar
an MU will further the economic and efficient and orderly
developmwent of coal deposits and to ensure that each LMU approval
document statee how formation of specific LMU's will meet the
regulatory critaria. The BLM published a Fegleral Reqister notice
o December 10, 199). The notice, an advance notice of proposed
rulamaking, requested public comments on all aspects of LMU's,
including issuee discugsed in the report. Tha notice requests
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2

public commenta on such matters as whether oxr not "IMU diligence"
ahould supersede "lease-specific diligence® in meeting production
requiressnts and what should ba the effective date of LMU
formation.

The closing date for commentes on this notice was

February 8, 1994. The BLM is now analyting the commants
recajved. Based on tha comments and policy considerations, the
DOI will take action to propose any appropriata regulatory
changes to the LMU regulations to ensure the efficiant, economic,
and ordarly development of Federal ccal with due regard for the
conservation of coal and other reaources.

Chapter I1 aleo recommands that tha Secrstary not issue any
addicional minersl leasas to Kerr-McGes because GAO contends that
Kerr-McOea is disqualified, and GAO furchar recosmends that the
BIM undercake a study to determine i{f other leases were
inappropriataly issued. As is clear from reading the report,
different interpretations exist of the meaning of the term
*producing®™ within the context of Section 2{a)(2) (A) of the
Mineral Leasing Act. These differences exist because of the
complexity of the language of the section and bacause of the
saction’s even more complex implementation.

The DOI Solicitor’'e Office provided you with an opinion regarding
the applicacion of tha section 2(a) (2) (A) requirements to the
Kerr-McGee situation. In that ipatance tha BLM had relied on a
duly prosulgated regulacion that provided that a lesasce was not
disqualified under section 2(a}(2) (A) if the lease involved was
in a logical mining unit which was producing in accordance with
the logf{cal mining unit stipulations of approval.

The legal opinion stated that the Solicitor‘s Office was unable
to conclude that the contemporaneocus interpretation and
application of the section 2(a})(2) (A) requirementa in that
instance ware beyond the scope of the Secretary’s authority
granted by the Federal Cosl Leasing Amendments Act. The opinion
noted that BLM’'s interpreration was a matter of policy formulated
previcus Adminimtrations that met the letter of the law but
that appeared not to be in concert with a major goal of PCLAA,
which was to reduce speculation. The opinion further observed
that the policy could be amended prospectively at any time by
following the normal notice and comment rulemakino proceas. The
8olicitor‘s Office plane to comment meparately on the drafr
report’s comments regarding the legal opinfon of that offfce.

In reeponse to the recommendationa on sectrion 2(a) (2) (A), the BLM
has and will continue to update (tm list of disqualified entities
under section 2(a){2)(A) for use by BLM f{eld off.ces in
determining the sligibilicy of prospective lesgeas to hold or
acquire Federal coal leases and o acquire other mineral leame..




Appendix VII
Comments From the Department of the
Interior

The BLM is currently reexamining {ts lessse qualification
procedures and plans to affect appropriate revisions as soon as
practicable.

Chapter lII recommends that the Secretary of the Interior direct
the BLM Director to reamphasize the iwmportance of complying with
requirementes for identifying and addreseing cumulative
environmental impacts from coal leasing and davelopment. The BIXN
has prepared an instruction mesorandum to ite field offices
directing that each enviroonmental document either directly
address cumilative iopects or incorporate by reference other
envirommantal documants that address cumulative impacts.

Chapter IV contains 5o racowmmendarions. The ceport concludes
that the BLM can weet mtatutory cbjectives by not tying the
anmount of coal offered for leasa to projected demand or market
conditions and that fair market value does not equate with
maximiging revenues.

We will keap you apprimsed of any regulatory or policy initiatives
in areas covered by thie report. Our detailed comments are
enclosed with this letter.

Sincerely,

Bt lomites,

Boab Armatrong
Assistant Becretary, Land and
Minerale Managemant

Enclosure
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DETAILED COMMENTS
We offer the following suggested changes and comments.
CHAPTER 1. "Incroducticn.®

General. The purpose of reviewing Federal cosl leasing
procedures (pp. 10-16} is not clear. as no furcher use i3 made of
the data about procedures in the remainder of -he report.

%ﬁﬁg_’wg Change the numbers as follows: "As of
Sept r 30, 1992, BLM had 443 coal leases containing about 14.4
ballion tons of recoverable coal. During fiscal year 1992. che
BLM had 135 active leases which collectively produced 234.6
million short tons of coal from which §265.2 million in Federal
royaltias ware collecred.*

EMI.I_u.i_U.H.LIHM- The most recent year for which data
are available is 1993. According to the HMinerals Mapagamen:

Service, Royalty Management Program, total United States

production for 1993 was 958 million short tons, and toral Federal
production was 245.9 mailion short tons, or about 25 per cent of
See comment 1. the total. Further, thare is a discrepancy between the statement
that 1991 dara were the most recent available and the data shown
in che Table 1.1 At the bottom of page 10, which are stated to be
1992 production data. FY 1992 production data for Table 1.1 are

as follows: Wyoming, 169.4 Eg: {ahort); Montana, 22.6 uﬁI
{short); Otah, 1]_.%3_&[1 {short); Colorado. 12,6 N/T (short): All
s

others, 9.1 M/T | re).

See commaent 1.

(%3 A S -
The BLM was not

leases in 1920. The firsc Federal leasing agency was the War
Department, which, under Congressional authorization, leased lead
deposits to miners for » 10 percent royalty in pure lead or
money. In 1920 Interior’s General Land Office was lsacing
minarals on lands within its jurisdictiom.

See comment 2.

Page 12, First Paraoraph. We suggest that the term “iittle, "
used twice in the firat lina, be Qquantified. The history of coal
disposition by the Federal Govermsent suggests a large-scale

See commen! 3. disposition of cosl during cervain perfods. For instance, 2as of
1906. 406,370 acras of public coal-bearing lands had been sold
under the Coal Lands Act of 1873, ({Compere with the 266,620
acres under lease as of the end of FY 1991.) We suggest that the
term "greatly, " used in tha second limna, also be quantified, to
give readers an idea of the degree of i1ncreasae.

See comment 2. Page )3, Lagt Paraerach oo Page. In lime I, it {s unclear why
the procedures for regional coal leasing are any mors or less
*rigid® than any other cosl leasing procedures. Regional leasing
procedures are gensrally escabliiahed by regulaction, as are the
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See comment 4.

Ses comment 2.

See comment 4.

See comment 4.

See comment 2.

DETAILED COMMENTS (cont.) 2

procedures for LBA leasing and ccal lease exchanges. 1In line 12,
the Secrecary i3 said to have established regional leasing
‘levels.* Betweesn July 1979 and July 1982, the Sacracary in facc
established regiocnal leasing ‘targecs."' The July 1982 regulatory
revisions changed targets co levels, to reflect a change in
leasing policy from a specific amount (target) to a range of
amounts (level). (See further discussion under Chapter IV
below. )

Page 14, Paragraph on LBA Leasing. Leasing levels raflect the
tonhages of combinations of tracts. The BLM may modify LEA tract
boundarias to co@ply with the scatucory requiraments of masimum
econamic recovery and conservation of the resource (see 43 CFR
3425.1-9), and this may serve 83 a single-tract lessing level.
When an applicant applies for a cosal tract. indicating an
interest in leasing Federal coal, a ¢all for expressions of
leasing interest would be redundant.

- i The lease is awarded
to the highest bidder provi{iod that the gtddcr'- bid

cthe fair market value (FMVI, Ths MV of a tract !- not

‘established until aftar a sale; thr valua calculated by the BLN

before tha sale is an escimare and can bs modified by various
factors, including the amounts of acy bids received.

Mﬁ;ﬁ_{*{ﬁ_ﬂnm. it would be useful to compare the
L8A leas statistics for the S-year period with those from the

regional leasing pariod (Jeanuary 1981 through September 1983).
During chat l3-month period, the BLN leased 46 tracts containing
2.1 billilon tons of Pederal coal, In other words, in about half
the tima, the BLM leasad twice as much coa..

fnmm_mu_muxgnnmmwu_z- For your
nformacion, counties in the geographic areas studied are as

follows: Powder River (Wyoming portion)--Big Morm, Campbell.
Converse, Crook, Goshen, Johnson, Natrona, Niobrara, Sheridan,

‘and Weston; nxnu_mmmumru.:m (Uzah portion) --Carbon,
Daggett, Duchesne, Emery, Garfield, Grand, Iron, Kane, Morgan,

San Juan, Sanpate, Seviar, Summit, Uinta, Otash, Wasatch,
Washingtaon, and Wayne; Alabapa Subregion, Southsrn Appalachian--
Payettas, Jefferson, Tuscaloosa, and Walker. Kentucky has never
bean part of a coal production region, but active mines with
fedaral coal lsases are located in Bell and Whitley counties.

CHAPTER 2, “Certain BLM Actions Do Not BEncourage Timely Fedaeral
Coal Developmant and Discourage Speculation.-"

General. On several pages in this chapter and in rhe Executiva
Summary and Introduction. the GAO uses ths term “expire® to refer
to leases which do not meer tha diligenc development regquirements
of tha Hinaral Leasing Act. The statute specifically uses the
cerm "terminace’ to deacribe chat action. Thae Department

-
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DETAILED COMMENTS (cont.. 3

suggests that the GAO use che terms “e&xpired" and *expiration®
anly to refer to leases when rhey fail to maintain continued
operation after their twentieth lease years.

The following sentence appears 1n this chapter and other parta of
tha raport, "..BLM has allowed non-producing leases to be
~onsolidatad into a logical mining unit (LMU) primarily to extend
the lifae of one of tha leases rather than to further the economic
recovery of federal coal.® The GAO should be aware that there
#38 an extensive discussion in Congrefis about [LXU’s, which was
printed in the gmm,u% 507-8, Jan. 21, 1976, and 1in
the coomittees report. Representacive Patsy Mink of Bawaii, chen
chairpersoa of the subcommittee on mining, explained that the LMU
provision provided an “extraordinary exemption" to tha 10-year
diligence provision. Furcher, cthe extensive discussion
no:\dlhltmd.inr. Congress specifically d{d not include in the
FCLAA a prohibition against extending the diligent develcopment
period of any leases because of their inclusion in an approved
LMU.

EAQ,Q_P.__M' isions Eg; Econgmic and Ef¢icient DeveloumepL.® In
the first paragraph, it ia mentioned that the FCLAA allows the

Secratary of tha Intericr to approve the formatiop of LMU‘s,. In
fact, tha statute allows cthe Secratary to diract the formation of
ILNO'a, i.e., order lesseses to form LHMU‘s. (See 30 U.S.C.
§202a(6)). To date, the Department has chosen to act only on
applications filed by coal lessees and not to dictace LMU
formation to coal leseeses.

m&_ﬂxﬁmm This paragraph confuses lease
suspensions with the continued operation requirement. If the BIM
‘grants a coal lessee a lsase suspansion, no production occurs
from the lesse, snd tharefors no payments are due. Fer the
Hineral Leasing Act and the terms and conditions of the laase,
advance royalties are paid in lieu of contipued operation. Tha
lease is in effect--not suspencded--during the continued operation
period.

.* The Deparument does not believe cthat extending the
11fe of leases within an LMD and furthering the economic
development of the coal within cthe LMD are mutually exclusive. As
was previocusly mentiocned (see General commant at the beginning of
these Chapter cowments), the Congress was aware that LMU
formation was an exemption to the l0-year requirement for
individual leases to produce commercial guanticies of coal. As
at least two of the purpozmes of LMU formation were to foster tha
FCLAA-mandates of consarvation of the resource and maximum
economic recovery, the LMU concept was anacted inco law.

It is cruve that ths BLM 2dces not have c¢riteria for dstermining
when an LMU is baing crsated merely to axtend rha lease rather
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Seo comment 7.

See comment 8.

See comment 9.

DETAILED COMMENTS (cont.) 4

than to promote the "afficient, economical, and orderly*
devalopment of coal resources. The BLM will be considering
speacific criteria for “etfficient, economical, and orderly"
development of coal resources as part of the revision of the LMU
regulations.

she governpent,..". If, oy the phrau \rxthout. conp-anution co
the government,® the GAO incends to describs delayed royalty
payments, we point out thar, if leases terminata, no royalty
payments are dus the Federsal Governmanr. If che formerly lesased
‘coal is later offered for imase ssle, there may or may not be any
bidders for the lease. If no lease issues, ro royalty payments
are due. Even if a lease issues, 1t is arguable what would cause
mora of a delay in royalty payments--including the lease within
an approved LMU or releasing the cosl and having the leessee go
through the process of opening a mine.

If. by the phrasme “without compensation to the government,* the
GAD is advocating some sort of LMU holding fee in lieu of
production, we point cut chact the Department has no statutory
‘authority to impose such a fee. The BLM sought on several
occasions in the 1980°3 to seak legimlative authoricty to impose a
holding fee on non-producing leases. but this proposal was not
adopted by the Congresa. The mtatemant also ignores any “onuses
and rentals paid by coal lessees.

for r.ho west Rocky B\.l:t'.. r.ucc ual th. th.n: ot any tract sold
in the Wyoming portion of the Powder River Basin, aither on a
cencs-per-ron or dollars-per-acre basis during the years 1991 to
the present. This is significant when compsred to all of the
other sales, which involved cocal with highar Btu velues and lowar
sulfur concantrations. All of tha other tracts were located
adjacent to existing mining operations, and the Rocky Butte/West
Rocky Butta mine will have to be developed, at a fixed capital
cost of over §100 million beyond tha lease acquisicion coats.
Expenditura of this amount of monsy suggests an intanz to deavelop
the two leaseholds.

Further, the lesses amsumes the risks . davelopmant. If the
Rocky Butte/West Rocky Butte LMU ie not producing coal in
commercial quantiriss ar tha end of the LMU diligent development
period, the leasas revert to their individual diligence periods
and terminate at the periods set by statuta. It is not clear
that, should the BLM reoffer the Rocky Butte or West Rocky Butte
tracts for sale, there would be any bidders. The Keeline cract,
which contains coal of similar quality, terminated in 1992, wach
no other companies 1nterested 1n having ic put up f{or resale.
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See comment 10.

See comment 2.

Ses comment 11,

See comment 8.

Sea commant 12,

DETAILED COMMENTS (cont.. 5

Finally, the discussion does aot seem to cong:der cthe
administrative costs of reoffering the West Rocky Butte Tract am
an offser to future revenuas. Information presented to the GAO
during its field inveactigations, particularly with the BLM
Wyaming, indicaces the administracrive costs to be considerable,
i.e.., $4d million for the two 1982 Wyoming regional lease sales
and $2.5 million for che four LBA Wyoming sales. The lessened
coat of the LBA sslep was at least partially due to the
applicants’ paying for the praparation of the environmental
documents .

Page 25, Bottom Paragraph.- In line 7. the estimated tonnage
contained in tha West Rocky Bucte cract is 35 million tong, not
57 million tons. :

nn_z.ﬁ.._ﬂnr._n%nuh.ﬁhm:i- Per the draft and final
West Rocky Butte S‘s, the intent of the applicant was to

combine the West Rocky Bucrts tract (if obtained in the salae) with
the adjoining Rocky Butte Tract to form an LMO, The BLM
detarmined that tha West Rocky Burte Tract contained insufficisac
Yesarves to support a new mine and thus focused ths proposed
action in EIS‘’s on combining the Rocky Butte and West Rocky Butte
tracts intoc a new mine. We 40 not believe that piscemesl or no
development of coal resourcea results in sconomic, efficient, or
orderly developmenc.

w;_#;mnn. The draft and final West Rocky Butte
rironmental act statesmsants announced that the applicant‘s
teat, if it obtained che West Rocky Butte tract, was to combine
1o an LMD with the Rocky Butte lease. Tha compensation was
317.5 million, or 10 cents par ton, tha highest amcunt paid for
any of the Powder River tracts. Further, rentala on the two
leasas are dus annually in the amount of §3 per acre.

The Departssnt believes :Ec th!: lstution does not k&:n r.fu

GAO’s argumencs against LMU‘s extending the life of leases but in
fact supports the purposes for which LNU‘’s wera enacted into the
law: efficient, orderly, and econcmical developmant of coal
resources. The Eastern Staces BILM approved cthe lessee’s LHU
pplication because it mer all of the staturory and regulatory
requirements for LMU forwation. The LMU produced coal in
commercial guantities in FY 1993 from non-Federal lands. In
other words, the LMU achieved diligent development, economic
recovery of coal was atrained, royalties and rents were paid to
thosa encities designated by statute, and coal was used to
benefit consumers.

If the leases had terminated, the BLM would have had to reoffer
rha tracca for competitlive sale at a later dare. There is no

guarantee that ctha former lessee would bid on those leasa tracts
if they were reoffered; in facc., the lessee would probadbly have
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See comment 2.

See comment 13.

See comment 14.

See comment 2.

DETAILED COMMENTS (cont.) 6

changed ita mining sequence to bypass the Federal ccal
altogether. No revenues would then have bean generated fram the
Federal cqal resources,

Paga 28, ‘LNUs Might Ba Used £Q | Y
Approaching the End of Their Dil) .* As of
Septexber 10, 1992, chers were 449 coal leases.

The word "active® should be defined. In ths context used, it
doas not mean °producing.” Ib the GAO srudy area there were in
fact 19 approved LMUs as of Dacember 1993, when the report erided:
ona in Alsbama, six in Otah, and 12 in Wyoming’'s Casper Distract.
Eight LMU applications are pending, all im Utah.

ww. We do not understand the basis for
the $200,000 stated as ths loss to the Governmenc of delaying the

rayalty paymants. The calculation assumes that ths Rocky Butte
lease tract would aventually he resold and developed {f it had
tarminated in February 199). This may be an optimistic
assumption. The tracts used for comparison in the paragraph,
West Black Thunder and North Antelope/Rochelle, contain higher
Btu value, lower sulfur coal.

pents." The Department
erenced report. Mineral Resources:
mmm_nmm:_u_%.cm_gamm (GAO/RCED-92-189) . It
18 not clsar why the £ ngs of that report are reproduced in
‘this report. We nota, howaver, that the propossl criticized by
the GAO was only a regquest for information to substantiate or not
che validity of another commercial quantities amounc than 1.0%,
and 0.1¢ was given as a poseible option. None of the commenrers
on chat proposal supplied any {nformatioa which would support a
reagulatory change in the commercial Qquantities amount from 1.0%
to any other amount. The proposal has not bean adopted.

%nnu_lz.i-_u‘_'xwmn%l-‘ Change the date
n the first paragraph under this section from December }]1, 1986,

to December 10, 1986. December 31 was the date on which section
2(a3(2) [A) became effectiva.

pnvou.-l.y responded to che ref

In line ) on page 32, change the word "produce* co tha phrase "be
producing coal in.* In line 1 on page 33, change the woxd
"produced” to the phrage °"continued to be producing.®

CEBAPTER ), “Environmental Assessments Do Not Always Addresas
Cumilative Impacts of Coal Mining.*

Gﬂu;ﬁ]‘. The following information (s given to provide a context
for the discussion on the EA's reviawed by the GAO in Utah. The
four lease tracts were adjacent to existing operacions and ware

needed by the prospactiva lemsees to maintain production. Ib the
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DETAILED COMMENTS (conc.| 7

Scata of Utah, coal mining 18 chiefly conducted by uanderground
uchods because of the depth of the coal beds. Underground
mining generally causes 1n'paccs on fewar resources chan does
surface mining. The coal mining indusctry has undergone
consolidacion. and old mines are being opened up and reworked.
The industry employs about half the workers that it did in 1983
and yer produces more coal. The overall population in the
impacted counties (principally Carbon, Emery, and Seviar) has
steadily declined since 1983 and is just now leveling off.

This population decline has caused a decline in revenues to tha
genaral area. The decline in revenues is éncouraging Scates and
counties to seek additional revenues.

As to tha GAO criticisms about Utah's review of cumulative
effects, we recognize the need for better documentation. However,
Otah in fact did analyze cumilative effects in our view., 1In
recognition of the issue of documentation, we have prapared an
Instruction Memorandum to the States to better ensure national
consistency and uniformity and to ensure that cumulative effects
are fully documented. GAO contends thac BLIM Utah is not
suwoarizing the results of pravious., applicable cumulative
analyses from which the site-specific analyses sre belng tiered.
Our BLM Utah State Office indicare that the four environmantal
agssessments (EA‘s) reviewad by the GAO were site-specific updates
of four tracts which had been analyzed in a 600-plus paga Round
II Uinca-Southwest Urah Regicnal Environmental Ispact Statement
(EI1S) or a S58-page Poreat Land and Resource Mansgemant Plan.
Both these docuymants contain cumulative iapact analyses.

See commant 15,

ugtuuﬁmmmmmm- The preparation of
snvironmental documents can be a4 collaborative effort under any

process, not just the LBA process. Other surface managemenc
agencies often contribute to mineral leasing environmsntal

See comment 2. documents, as their consent must be obtained befors the BILM may
tague leases on their lands.

E ¢ . Per nw Uuh the
envttot'.umr.ll uuumu revimd by r.ha GAO ware updates thac
ware intended to identify and avaluate any additional concerns
See comment 15. that arose sincs the preparacion of the Round IY Uinta-

Southwestern Utah BIS or tha Forest Land and Rescurce Hanagemant

Plan. In m&hﬂnﬂﬂ_ﬂ}lﬂm&bw 127 IBLA 311,
350, the Interior Board of Land Appeals noted, “Tha Bcard has

also pointed out that where BLM has prepared an earlier EIS
discussing impacts of proposed management decisions, subsequent
analyses may briafly summarize the impacts more fully axplored in
the EIS, a process known as tiering."
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DETAILED COMMENTS (conc.| 7

Scata of Utah, coal mining 18 chiefly conducted by uanderground
uchods because of the depth of the coal beds. Underground
mining generally causes 1n'paccs on fewar resources chan does
surface mining. The coal mining indusctry has undergone
consolidacion. and old mines are being opened up and reworked.
The industry employs about half the workers that it did in 1983
and yer produces more coal. The overall population in the
impacted counties (principally Carbon, Emery, and Seviar) has
steadily declined since 1983 and is just now leveling off.

This population decline has caused a decline in revenues to tha
genaral area. The decline in revenues is éncouraging Scates and
counties to seek additional revenues.

As to tha GAO criticisms about Utah's review of cumulative
effects, we recognize the need for better documentation. However,
Otah in fact did analyze cumilative effects in our view., 1In
recognition of the issue of documentation, we have prapared an
Instruction Memorandum to the States to better ensure national
consistency and uniformity and to ensure that cumulative effects
are fully documented. GAO contends thac BLIM Utah is not
suwoarizing the results of pravious., applicable cumulative
analyses from which the site-specific analyses sre belng tiered.
Our BLM Utah State Office indicare that the four environmantal
agssessments (EA‘s) reviewad by the GAO were site-specific updates
of four tracts which had been analyzed in a 600-plus paga Round
II Uinca-Southwest Urah Regicnal Environmental Ispact Statement
(EI1S) or a S58-page Poreat Land and Resource Mansgemant Plan.
Both these docuymants contain cumulative iapact analyses.

See commant 15,

ugtuuﬁmmmmmm- The preparation of
snvironmental documents can be a4 collaborative effort under any

process, not just the LBA process. Other surface managemenc
agencies often contribute to mineral leasing environmsntal

See comment 2. documents, as their consent must be obtained befors the BILM may
tague leases on their lands.

E ¢ . Per nw Uuh the
envttot'.umr.ll uuumu revimd by r.ha GAO ware updates thac
ware intended to identify and avaluate any additional concerns
See comment 15. that arose sincs the preparacion of the Round IY Uinta-

Southwestern Utah BIS or tha Forest Land and Rescurce Hanagemant

Plan. In m&hﬂnﬂﬂ_ﬂ}lﬂm&bw 127 IBLA 311,
350, the Interior Board of Land Appeals noted, “Tha Bcard has

also pointed out that where BLM has prepared an earlier EIS
discussing impacts of proposed management decisions, subsequent
analyses may briafly summarize the impacts more fully axplored in
the EIS, a process known as tiering."
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See comment 2.

Sae comment 16.

DETAILED COMMENTS (cont.] 8
. W

1a u;ggt’giﬂ With the Extant of Public [nmgm;.‘ It 18
unclear t is meant by the use of the word "involvementc® in the

‘sactian title and ip ths first sentence. It is not clear from

the discussion thar tha opportunities for public involvement were
any fewer in Utah than they were in Wyoming or Kentucky. Public
concerns {n Utah sbout the impacts of coal leasing, including
cumilative impacts, were less.

CHAPTER 4, ‘Projecting Cosl Damand Is Not Necessary to Meet
FCLAA’S Objectives."

. The BiM’s decigion to use coal forecasts in its leasing
decisions was due to a variecy of factors axclusive of the FCLAA.
When the Congraess establishad che Department of Energy (DOB), one
of its respongsibilities was to set national energy goals. Not
only did DOE set thass goals based on forecasts using vsrious
assumptions and policy decisions; but it slso criticized Interior
for net leasing enough coal, oil. gas, oil shale, etc., chereby
preaventing the United Stacas from becoming energy indspandant.

Tha DOR’s cosl demand projections in tha late 1970’s reflected
policy {nitiatives, including a goal of 1 million barrels of
synfuels per doay. The DOE rsquested thersfore that forecastars
should factor synfuel use into their demend forecasts. The
result was greatly inflated demand forecasts.

As a result of uncertainty in forecasting, tha BLX de-emphasized
the use of forecasting in waking lease sale decisions. This de-
emphasis was made despite objections from certain groupa.
im:).uding the mo in ite 1980 npon., A S

Prcuuu :o n.ly more on toru:uu conci.nuod (rm coruin groups,
including some State Govarrments. During the regicnal leasing
pariod {(January 1981 through Septambar 1983). the BLM focused on
accounting for market trands, since industry interest was
sometimas not apparent until well into the regional procass.

Market trend i{nformation can be useful. In the early to mid-
1980's, coal damand had slumped considerably. With the
substantial Federal leasing that had occurred during the regional
lessing pariod, certain forecastars expected additional Pederal
coal leasing would not ba needed for many years and advocated nro
new Fadearal coal laasing. Tha BLM issued & supplemental
programmatic EXS in 1985. The conclusdons of the market analysis
were Chat, while leasing at that Lime was not necessary except
for igolaved sice-specific naeds, an increase {n applications
would start in Utah in 2-1 years and a significant incresse in
leasing interast i{n the Fowdar River Region, aespecially wyaming,
would scart by 1990. That is essentially vhat happaned.
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Sea comment 2

See comment 4.

Sea comwment 4.

See comment 17.

DETAILED COMMENTS (cont.) 9

Although forecasting may not be necessary under LBA leasing, the
BLM should remain aware of market trends for resource management
planning and for economic evaluation. Once the recenc (1991-
1993) bulge in leasing in the Powder River Region is concluded,
leasing should continue at a slower but stsady rate. (The bulge
in leasing accivity in that region was due to & 9-year hiatus in
competitive leasing.)

lonal Coa) age & .- 1110Ju1)'1979 rmlatxon: used
“‘regional 1eu1nq ;m - noc "regional leasing levels.*

Leasing targets are axactly dqscri.b.d by the firer paragraph on
pbage 54. Regional leasing levels wers ascablished by the July
1982 regulatory revisions to account for the uncercainties
inherent in forecasting futureé coal demand. The BLM has only
minimal experience in using regional leasing levels, as there has
been no regional coal leasing activity since Septeobar 198).

oxpnuod mceresc in l.unng a npociuc tract of Faderal coal is
equivalent to demand. With the exceprion of the West Rocky Butte
Tract, mentioned at lengch in the report, almost all coal LBA
tracts have represented excensions of existing mining ojerations,
and the leased cosl has been needed sither to prevent tha bypass
of Federal reservas or to fulfill lessees’ contract obligations.
The lessee assuxes the burden of finding s cuscomar for tha
leased coal, {f chere is not one alrasady. Tha Government has
less assuranc bat tracts offered in regional lesse siles will
be lessed. Tracts offered im regional sales predominantly
constitute the opening of new minss and are thus more dependent
on market conditions chan are LRBA tracts.

. With reference to the sentance “‘FCLAA
reguires receipt of fair market value. not maximizarion of
Federal reveguas,® we note that the Department was criticized by
the Congress and others for not getting more money for coal
tracts located in the Powder River Basia in Wyoming in
two 1982 sales. The GAQO estimared that the Department had
undervelued tha coal by about $100 million. An investigacive
staff of the U. S. Congress charged that the sale had been held
in a soft coal markat, thereby loging revenuas. The Depariment‘s
defense was that it was not seeking co maxixize ravenuas buc
instead was considering consumers who required electricity and
jobs which was not acceptable to the Congress.

Baga 60, Appendix 1, Fixst Full Paragraoh. We would appreciate
any date the GAO may have to support Chat stcatemuat that
jroundwacar resources are significancly affecred by coal muning
in the Powder River Basin. The BLM has coanducted a search of its
files and can find no aubsrantiation that adverse impacts to tha
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DETAX_ED COMMENTS (cont.! 10

groundwacer of the Basin have occurred. There are lettera of
concern about potential impacts, but these letters provide no
supporting dacta. Per BLM Wyoming, the Wyoming Departmant of
pavironmental Quality and the Wyoming State Fngineer have thus
far deracted no adverse ippacts, despite extensive groundwater
monitoring activities.

R . |
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GAO Comments

The following are GA0's comments on the Department of the Interior’s
letter dated April 12, 1994.

1. The report has been updated to reflect new information provided by
Interior in April 1994,

2. Clarifications have been made to the text of the report.

3. The history of coal demand as we present it is taken from the 18856
Final Environmental Impact Statement Supplement for Interior's Federal
Coal Management Program, page 22. We believe that presentation is
accurate, appropriate, and fair, and thus we have made no change.

4. We made no change in response to this comment. The presentation in
the text is correct, and the suggested change adds ndditional detail that is
not necessary for an understanding of the federal coal-leasing program.

5. See our detailed response to the office of the Solicitor's comments in
appendix X

6. We agree with Intericr that extending the life of leases within a logieal
mining unit (LMU) and. furthering the economic development of the coal
within the LMU are not mutually exclusive. However, we believe that the
LMU provision should be used in 2 manner consistent with the goals of the
act, that i8, encouraging the development of coal production on federal
leases and discouraging the speculative holding of leases. We believe that
the exemption granted by the LMU provision should not be used primarily
to extend the diligence period and that rejecting the formation of an LMU
would not be inconsistent with fostering the development of the coal,
conservation of the resource, and maxamum economic recovery. We are
pleased to see that Interior i8 cousidering proposed regulations that wouid
provide criteria that BLM can use to determine whether Lo approve an LMU.

7. When BwM sells a lease, it exchanges the rights to produce and sell coal
in exchange for a bonus bid, rental payments, and royalty payments. The
royalty payments would start within 10 years on the basis of the mine's
production of commercial quantities within that time and its continued
production of commercial quantities thereafler. If a lease is extended
beyond its 10-year term without producton, the lessee is obtaining the
right to extend the 7ime it is allowed to achieve commercial production
without compensating the government.
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We are not advocating a holding fee in lieu of production. We are pointing
out that when BLM approves an LMU whose primary purpose is to extend
the diligence period, BLM is providing something of value for which it has
not been compensated.

8. Although Interior notes that the sale price per ton of the 55-million-ton
West Rocky Butte lease (about 30 cents per ton) was high, we believe the
price was high because the sale and subsequent formation of an LMU
allowed the lessee to keep the much larger Rocky Butte lease. In
establishing the value for the West Rocky Butte lease, BLM used, as its
basis, the combined tonnage of both leases. Had the Rocky Butte lease
terminated and a combined Rocky Butte and West Rocky Butte tract been
offered and sold for the price that Northwestern Resources Company paid
for the West Rocky Butte tract, the bid price of coal acquired would be
2.76 cents per ton. While Interior points out that rentals are due on the two
leases, the amount of rent—approximately $16,000 annually—is very small
relative to the value of the coal contained in the MU,

9. The Chief of BLM’s Solid Mineral Operations Division concluded in an
October 1990 evaluation that if the Rocky Butte lease terminated, there
would be no impediment to future development of the tract by the lessee
or another entity when the market for Powder River Basin coal is no
longer saturated. In addition, BLM's Branch of Mining Law and Sc’id
Minerals and Northwest Regional Evaluation Team in Wyoming concluded
that if the Rocky Butte lease terminated, the government would have a
strategically placed block of coal ready for sale in the future when coal
prices increase. They estimated that the bonus bid could range from

$25 million to $125 million and that the sale might elicit true competition.

10. From the potental future sale price that BLM Wyoming officials cite
for the Rocky Butte lease—$25 million to $126 million—it appears that BLM
believes the potential future selling price would far exceed the cost of the
sale.

11. Allowing the Rocky Bufte lease to terminate would not promote
piecemeal development. To the contrary, the Chief of 8LM's Solid Mineral
Operatons Divigion concluded in an October 1990 evaluation that if the
Rocky Butte lease terminated, there would be no impediment to future
development of the tract by the lessee or another entity when the market
for Powder River Basin coal is no longer saturated.
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12. The discussion of the two Alabama leases and the associated MU has
been deleted from the final version of this report.

13. The discussion of the 1oss to the government from delaying royalty
payments has been deleted from the final version of this report.

14. The discussion of the findings of our August 1992 report has not been
repeated in the final version of this report.

156. Our report recognizes that “tering” is an acceptable practice to avoid
redoing assessments. However, when an assessment does not show direct
links to prior studies, tiering cannot be assumed. In our reading of the
Utah assessments, we could not determine that these assessments had
been tiered to prior studies. After discussions with the preparers, we were
told that the assessments were Hered

16. Our report notes the lack of public concern over coal leasing in
central Utah

17. We have revised the text to more clearly convey that mining in
eastern Powder River Basin areas containing aquifers clearly has the
potential to effect those aquifers and that those impacts need to be
congidered in the environmental assessments. These impacts are
discussed in the U.S. Geological Survey Water Resources Investigations
Report 88-4046.
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Note: GAO comments
suppiementing those in the
report text appear in
appendix X.

United States Department of the Interior

OFFICE OF THE SOLICITOR
AR |1 B5H

Mr. James Duffus I1I

Director, Natural Resources Hanagement Yssues
United Btatas General Accounting Office

441 G St., N.WH., Room® 1842

washington, D.C. 20348

Dear Mr. Duffus:
Thank you for allowing us to comment on the draft report entitled

Minexal Resouxces: BLM's Col-leasing Progras Nesds Jtrengthenirg
{QGAD/RCED-94-10). Our remarks are limited to the dAiscussion in
Chapter 2 on Kerr-KcGee Coal Corporation’s (Xerr—NcGen) aligibllity
undar maction 2(a){2){A) of the Hineral Leasing Act (MLA) ¢o
acquirs federaul onshore mineral leases since March 1988. For ths
reasons elaborated below, we cannot concur with the conclusion that
Kerr-McGee hax, since March 1988, baen disqualified from acquiring
new leases, or with the suggestion thsat the Bureau of Land
Nansgemant {BLM) review any leases issued to Kerr-NcGee from that
time to the present for posaible cancellation.

Pursuant to your request, on Auguat &, 1993, the Departmant of the
Interlor’s Associate Solicitor for Energy and Rescurces provided
the Genaral Accounting Office (GAO) with an opinion regarding the
application of the prohibition on lease issuance provided for by
section 2(a)(2)(A) to Kerr-KcocGes. Kerr—-NMcGes held two federal coal
leasas which were combined in a logical mining unit (LMU) that had
cessed swctual production. The Associate Sollcitor’s opinien
advised GAO that the Solicitor’s Office was unable to concluds that
the contemporansocus interpretation and applicaticon of the section
2(a)(2)(A) requiremeiits by BLE in the Kerr-HcGee case were beyond
the mcope of the Secretary‘s suthority granted by the Pederal Coal
Leasing Amendments Act (FCLAA). 1 concur in the opinion and in
that conclusion.

The opinion observed that the BLM had relied on a duly promulgated
requlation in effect at the tims in determining that the leasee at
iasue was not barred from obtaining mineral leases by operation of
section 2(e)(2)(A)} of the KLA. That requlation, codified at 43
C.F.R. § 3472.1~2(e)(6)(il)(2), pravides that a lessse '8 nat
disqualified undar sectlon 2(a)(2)(A) of the MLA .f{ the leasa
involved ls contained {n an IMU which is producing .:n accordance
with the INMU’s sti{pulations of approvsal.

Because of the inclusion of the leaseas ot {ssue In an KU, the
provielons of sectlion 2(d) of the MLA providing tor LMOs are
triggared. That mection grants tha Secretary dlacration ta provide
that diligent development, continuous operation and preduction on
any fedsral lease or non-federal land be construed as cccurrimg on
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al) federal leasas in the LMU. The section alac epecifically
states that pre-1376 leasem, such as those involved in tha matter
at hand, may be included in an LMU and become subject to the
production requirements of tha LNU. The legislative history of
PCLAA demonatratas that the congressional drafters recognized that
tha LNU provisions wera “sn aenormous exemption®” to the due
diligence provisions othervisa impozed by the NMLA am amended.

Baned on this discretion granted by aection 2(d) of the NMLA, tha
Secretary promulgated the regulation at 4) C.P.R. § 3472.1-
2te)(6)(i1)(E) metting forth special requirepents relating to LNUs
and section 2(a){2)(A) compliance. That regulation states that s~
IMU must be "producing in accordanca with the logical mintng unit
stipulations of approval®™ in order to ascape the prohibition of
section 2(a)(2)(A).

Tha stipulations of approval for Kerr-KcGes’s LWU provida that
Karr-YicGea munt meet the l0-year diligent development requirement,
under which the operator promises to produce coal in comsercial
quantities from tha LNU within 10 years. thile the draft GAO
report attsches signiticance to the fact that the LXU has not
produced since 1988, the faot remaina that Xerr-McGee (B in
compliance with these IMU stipulations of epproval, even in the
absence of present production, xo long as production in commercial
quantities is achieved by September 26, 1996. Karr-NcGee thus
falls within the exception to mection 2(e)(2)(A) disqualification
provided for by the above-cited requlation.

Given the broad grant of discretion in section 2(d) of ths HLA and
the axistance of the duly promulgated requlation, we are unable to
concluda that BIM’‘s determlnation that Kerr-McGee was not barred
under section 2(a)(2)(A) was contrary to law.

As the Amgociate Solloitor noted, however, BLM’k requlation was a
matter of policy formulated by previous Ada(nistrations. 1In fact,
she observed that, while BIK‘'s interpratation wam legslly
permisgible, 1t arguably did not well merve a major goal of FCLAA,
which was to reduce spsculation. Accordingly, she suggested that
the requlation could be amended prozmpectively at any tima by
following the normsl notice and comment rulemaking proceas. In
fact, BIM theraaftar lssuved, on December 10, 199), an advanced
notice of proposed rulemaking seexi public comment on iMUs,
including diligence ragquirements relating to LMUs.

Furthermore, the Associate Sollicitor’s review wag confined to the
applicable law and reqgulations relating to section 2(a)(2)(A) and
section 2{d) of the MLA, @.g., sha did not review any ismues
surrounding the appropriateness of the formation of <the LMU
involved.

In our view, the draft report’s analysis of Kerr-McGee‘s
qualification to acquire new federa] leases since 1988 suffars from
three major shortcomings. Flrat le {ts disregard for the lagal
significance of the existence of thes Clovis Point IMU and the
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history of fon from the non-fedarsl lands within the LNU.
Second iz (ts failure to acknovledge that reviewving oourts are
likely to give great deference to agency regulations mxnn‘:::
statutes vhich are silent or ambiguous as to tha issues addre

by regulation. 1In this instance, the NIA is silant about the
intended intarplay betwean sections 2(a)(2)(A) and 2(d), as they
ralate to lessess holding fedaral coal lessss inoluded in LNUs.
Third is tha acharactariszation that BIM’a regulations and the
Associate Solicitor’e opinion are at odds with the odesentary of
tormsr Solicitor Frank Richardson and the Office of Technology
Asseasment. Thass and other points are discuseed wore fully in tha
snocloaurs to this letter.

Thank you again for giving us this opportunity to commant. We hope
that you will £ind cur cosments on tha draft report constructive.
If you or your staff would find it useful, we would be glad to msat
with you to discuss this matter further.

un7¢'nxy, ,

solfcitor

”

Enclosure

oc! Assistant Secretary, Land and Minerale Managemant
Aoting Director, Bureau ¢f land Management
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in the draft report.

COMMENTS ON CHAPTER 2 OPF THE DRAFT GAO REPORT
We offer the following specific comments on and suggested changes

faga_3) (begipning wibh the Jast paxagraph} through page 34
tiocluding the second DACAGTARh) 1

We Dbelieve the following text provides a more appropriate
characterization of the Associate Solicitor’s opinion:

Now on p. 25,

On Pabruary 22, 1993, we asked Interior’s Solicitor to provide
his cpinion on whethar Xerr-HcGae was barred from receiving
new mineral leases due to the operation of section 2ta) (2) (A).
On August &, 1993, tha Department of the Interior‘’s Associate
Solicitor for ERnergy and Resources advised us that the
8olicitor’'s Office was unable to conclude that the
contemporaneocus interpretation and lication of the section
2(a) (2) {A) requirements by BIM in Kerr-MHcGee case were
beyond the ascope of the Secratary‘'e authority granted by the
Pederal Coal Leasing Amandments Act. Tha Department of the
Interior’s Solicitor has provided GAO with a letter, dated
April 11, 19%4, concurring {a that conclusion and {n the
Ageociate Solicitor's sarlier opinion.

The Assoclate 8Solicitor obaerved that BLM was acting in
reliance on a duly promulgated regulation' which provides that
a federul lessee is producicg coal in commercial quanticies
for purposes of section 2(s) (2) (A} if the pre-FCLAR coal laase
which it holds is included in an IMU that is producing in
accordance with ite “stipulations of approval.®’ The
stipulacions of approval for Xerx-McGee’s LMU provide that
Kerr-NoGee must maet the 10-year diligent development
requiremant, undar which the operator promises to produce coal
in commarcial gquantities from the LNU within 10 years. Rerr-
McGea is in cospliance with these IMU stipulations of
approval, even {n the absence of pressnt producticn, m»o long
as production in commercial quantities is achieved
Septembar 26, 1996. Accordingly, the Associate S8olicitor
nocted that, i{n this {instanca, Kerxr-McGea poars to fall
v.thin the exception to mection 2({a) (2) (A) disqualification
providad for by the requlatcion.

The Associate Bolicitor scated thar, given the existing
regulation 1interpreting the intarplay between section
2(a) {(2) (A) and section 2(d), which grants the Bacratary broad
discretion with respect to diligent development, continuocus
operation, and producction for logical mining units’, she was
unable to conclude that tha asactiocn 2(a) (2) {A) prohibition
applied to Kerr-McGee in this inatance.’ However, the
Associate Holicitor noted thar the BLM’s {nrerpretation of
saction 2(a)(2) (A) and section 2(d) was "a matter of policy
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Now on p. 25.

formulated by previous administrations that meets the letter
of the law.® The Associate Solicitor cbserved that, while
BLM's interpretation was legally permissible, it arguably did
not well serve a major goal of FCLAA, which was to reduce
spaculation.

The Associste 8S8olicitor noted that BIM’s regulationa could be
amended proepectively at any time by following the normal
notice and cooment rulemsaking process. Subsequent to the
Asgociace Solicitor's opinion, BIM ismued on Decamder 10,
1393, an advanced notice of proposed rulemaking mxi:f lie
cosment on logical mining units, 4including ligence
requiremanta relating to LMOs.

! 43 C.F.R. § 3472.1-2(e) {6) {i1) (R).

1 Sripulacions of approval are provisions governing
lessea’s operations under a spscific LMO.

s Because of the inclusion of tha leases at issue in an
1M, the 8olicitor’'es Office found that the provisions of
section 2(d) of the MLA providing for LNOUs are triggerad.
That section grants the Secretaxry discretiom to provide that
diligent development, contiouous operation and production on
any federal lsase or non-federal lamd be construed as
occurring on all federal leases in the LMO. The section also
spacifically states that pra-1976 leases, such as those
involved in the matter at hand, may be included in an LNU and
become subject to the production requirements of tha LMO. In
the Associate S8olicitor notad that the legislative history of
FCLAA demonstrates that the congressiocnal drafters recognized
that the LMU provisions wers "an epormous exsmption® to the
due diligence provieions otherwise imposed Dby the HLA as
amended .

‘¢ It should be noted thar the Associate Bolicitor’'s review
was confined to the applicable law and regularions relating to
sections 2({a) (2) (A) and 2(Q) of the MLA. B8he did not review
any issues surrounding the appropriateness of the formation in
the first instance of the LMU involved.

Rage 34:
Begimning in the last paragraph of this page, GAO states:

Ve believe that Kerr-McGae is not qualified to obtain
federal mineral laages under section 2{a) (2) (A) becauge it hae
not produced coal in commercial gquantities from the LMU amince
the MU was formed and indeed has not produced any coal at all
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from the LMU since 19898.

Thie conclusion ignores the special treatment of IMNUs thac Congress
provided for in eection 2(d) of the MLA, 30 U.8.C. § 202a,
including provisions ralating to diligent development, continuocus
operation and production. It further ignores the Secratary‘’s broad
diacretion to admini{mter LMUs. Basction 2(d) (1) and (2) authorixe
the Becretary to approve the consolidation of federal and non-
federal coal leases into a logical mining unit in order to foster
tha development and mining of imcluded coal resources in an
efficient, economical and orderly mamner over a periocd of 40 yeares.
Section 2(4) (2) provides that any approved mining plan for an LNU
rust require such diligent development, operation and production so
that the LMU’s reserves will be mined within a Secratarially
eatablished period, not to exceed 40 years. Section 2(d)(3)
authorizes the Secretary, in the course of approving an LMO, to
provide, ‘among other things,® that diligent development,
cont {nuous operation, and production on any non-federal land within
the LMU shall be construed as occurring on all faderal leases in
the 1MU. Sectionm 2(d) (4) of tls MLL authorizes the Secretary to
amend any federal leape included in an LMD so that mining under
that lease ie coosistent with the LMU requiremants. Section
2(d) (5) explicitly provides that pre-FCLAA leases can be included
in an LMU and, if so, "shall be subject to the provisions of this
saction [metting forth rules relating to LMUs]." We helieve that
it is legally supportable to read section 2(d4) as giving rthe
Secretary the dircretion to establish how lessces holding federal
coal leases {included in an LND are to comply with section
2(a) (2) (A). This he did by adopting a rule providing that
campliance with the LNU‘@g stipulations will also serve to meet the
requirament for productioon in commrcial quantities found {n
section 2(a)(2) (A).'

This construction of the interaction between sections 2({a) (2) {(A)
and 2(d) is consistent with PCLAA’'s legislative history. During
the House debate, Congresswoman Patsy Mink, Chairman of the House
Subcammitree on Mines and Mining, described an LMU as “an enormous
exesption® fram due diligence, 122 Cong. Rec. 507 and 508 (Jamn. 21,
1976) . Her remarks suggest she understcod that, in order to foster
the long-term development and mining of non-producing pre-FCLAA

! We note that GAO agrees at page 35 of the drafr report
with our view that production anywhere in the LMU can be attributed
to tha federal coal leases within the LMU and can be us~d to
satisfy section 2(a) (2) (A)’'s production requirement. We aleo note
that, as the Associate Solicirtor’s opilaion etated, we balisve Lhat
the Becratary has the discrerion to adopt & range of different
policies and requlations for section 2({a)(2)(A) complisnce for
leases included in an LMU.
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leases, these lewses may be treated as part of a unit when
consolidated into an IMU, free from cartain requirements of PCLAA
that would apply if they were stand-alone leases.

GAO’s conclusion also fignores the duly promulgated BIM regulation
which providee that a lessee will not be dis l1ified @0 long ita
leans is contained in an approved LMU which is producing in
accordance with its stipulations. Xerr-McGae's quali{fication is
derived from this regulation, which provides:

{11) An entity whall not be disqualified under the provision::
of thia subpart if each lease that the entity holds is:
* * L ] [

(R} Contained in a approved logical mining unit which is

of thia title...{emphasis added).

43 C.F.R. § 3472.1-2{e) (11)(E}. Sections 23487.1(e) and ([f)
prescribe the contents of LMJ etipulations and the criteria for LMU
approval. Nelither section contains any requirement exprassly

refarring to production of cammarcial antities. Rathar, 43
C.P.R. § 3487.1(e) (2) requires these stipulations to include a
schedule for the achievement of diligent development and continued
opsration for the LMU.?

The prefatory clause in paragraph 3 of the Clovis Poiant LMU’s
stipulations of approval makes both federal leages in the LMU
subject to uniform requirsmentes for diligent development and
continued operation, thereby superseding the comparable
requiremencs for the {ndividual federal leases. After noting that
the diligent development period for the LMU began on September 26,
1986, subparagraph 3.c expresely states that °"the LMU must have
achieved production of commercial quantitias before September 26,
1996, the ten-year anniversary of the effective date of the LMU.*
Subparagraph l.c goeB on to state that Kerr-McGea must mine
3,041,460 tons of ccal from anywhere within the LMU to achieve
diligent development. Subparagraph 3.f deacribes the 40-year LMU
exhauetion period. Subparagraph ).g states that for purposes of
meating che comnercial quantities requirement of @ection
2(a) (2) tA), production of any coal wiihin the MO (which wan
ongoing at the time of the LMU’'s effective date of approval on the
atate lease included in the LMU) shall be construed as occurring on

T 43 C.P.R. § 3483.1(c) specifies that any federal coal
lease {(ncluded in an LMU will be governed by the diligent
development and continued operation requirements imposad on the LMU
in lieu of those comparable requiremencs that would apply to tha
lease individually.
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all federal leases within the IMU. Subparagraph 3.h provides that,
if tha ILMU fails for any reagon, the federal leapes included in the
LMD would be subject to the diligence requirements that would have
otherwise applied had they not be included in the LMU.

The Clovis Point LMU stipulatione contain no other provisions which
deal with production, production of commercial quantities, dfligent
davel nt, or contipued operation. Although GAO construvee the
LMD stipulations as not addressing what is requirad to satisfy the
commercial quantities production requirement of section 2(a) (2) (A)
or am equating it with diligent development, the fact is that the
stipulations only define what is required to accomplish production
in commerc{al quanctities in one place -- in subparagraph 3.c. That
ie the only proviaion in che stipulations to describa whatr is
required for production of commarcial quanti{ties, and it does »o by
reliance on the noticn of diligent development. This approach is
consistent with BLM's regulacions. Accordingly, as long as Xerr-
McGea produces 3,034,460 tons of coal from anywhere within the
Clovie Pu!nt LMU by Septembar 26, 1998, Kerr-McGea is producing
coal in accordance with these LMU stipulations of approval

Therefore, by the express terms of 43 C.P.R. § 3472.1-
2(e}(6) (141 (B), it would bea difficult to adjudge Kerr-McGee ae
presently ineligible under secticn 2(a) (2) (R) on rhe bagis of the
federal leames contained in the Clovie Point LMU.

We do not raad FCLAA 3» neceswdrily imposing a preeent requirement
for actual production when a pre-FPCLAA leasa is {ocluded in an LMU.
There appear to be two confliccting paradigma at work here. The
first i{s the paradigm for stamd-alons leases for which section
2(a) (2) (A) ip effective in ensuring development. Tha second is the
paradigm for LMUs. which measures production om a unit bamis over
a term Of up to 40 yaars, aot on a lease-by-leasa basis under the
standard lease term. We do not fird it illogical for Congrems to
have granted the Secretary discretion to equate section
2(a) (2) (A)’s "production of commercial quantities® with a "diligent
developaent* requiremant for LMUs, thus allowing LMU stipulations
to determine what constitutes "productfion” in the context of an
IMU. Rspecially in the western United States, landholding patterns
ofren do not allow mining companies to acquire all! leasas for a
logical mine aimultaneously. For cxample, Leades A and B an
federal lands may be acquired in year one, while Leawes C and D on
state lands may be acquired {n year efght. The moet
environmentally and economically practical progression for
extracting coal on these lands may involve mining on Leases D, C,
B, and A, in that order, over a 10-year period. Allowing approved
L1MU mtipulations to define production for the individual leases in
the MU would allow the leapes td be produced im the most
environmanrally and econamically beneficial manner. Requiring the
lessee in thie example Lo choose between continued eligibilicy for
furure leased or mining the LMD {llcgically appears to be exactly
what 43 C.P.R. § 3472.1-2(e) (1i) {B) wae designed to avold. Indeed,
the purposes behind Congress’' enactment of section 2(d) of the MLA

)
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providing for LMUs was to provida for the "efficient, economical,
and orderly*® development of the coal reserves in the unit.

Page 35:
In tbe middle of this page, GAO startes that:

Now on p. 26.

We disagree with Interior’'s Associate Baliciror’'s
interpretation that FCLAA permits BIM to use the 10-year LMD
diligent development period to satisfy Section 2(a)(2)(A)’s
requirement for the present production of cosl in commercial

quantities.

Again, this conclusion iganores the scheme that Congrese devised in
FCLAA for the establiszhment and operation of LMUs, and BIM's duly
promulgated regqulations implementing those provisions in PCLAA
regardi:g LMOs and lassee eligibility, discussed above. While
Congress has recognized distinctions betwaen "diligent developmeant*
and "commercial quantities," the Secretary could and did employ
these terms {n defining production requirements for UMIs. The
principle of judicial deference to agency rulemaking applies here.
A court may not substitute its judgment for an agancy’s when the
agency’s regulations constitute a reasonable interpretation of the
agancy’'s delegaced legislative authority. Chavzon U.8.A. V.,
Natural Reg, Def, Council, 467 U.8. 837 (1964).

BLM’e regulations, which have the effect of allowing the use of the
10-year diligent dJdevelopment periocd to satisfy the sectiom
2{a) (2) (A) commercial quantities requiramant, are consistant with
the 1965 opinion of Solicitor Richardson. In 1985, former
Solicitor Richardson {ssued an M-opinion anmwering various
questions about the prohibition in section 2(a) (2) (A), which was to
take effect the following year. BLN’s regulations are consiatent
with his interpretation of sections 2 and 7 of the MLA., The first
question which he addressed was the poasible ways of defining the
pection 2(a) (2) (A) term “producing...in commercial quantities.®
Solicitor Richardson stated that:

There ara saveral lawful ways to implement cthe tarm,..
(including) ap the term 18 used in the regulaticns defining
"a{ligent development®™ on a Feaderal coal leawe, as a
cumilative amount (over a longer, fixed period, taking into
account startup time and initial mina production) of {nitial
production, with s succeeding rata thereafter...."

92 {.D. 538-539. After acknowledqging that the term °"producing in
commarcial quantities® was added by sactions 3 and 6 of FCLAA to
three places in sectiong 2(a) (2) (A) and 7(a) of the MLA without the
benefit of any legislative definition, the Solicitor noted that the
Oepartment‘s initial, contemporaneous Iinterpretation of the
*diligent development® definition of commercial quanticies called
oot for a rate of production, but "a cumulative amount of

6

Page 100 GAQRCED-94-10 Federal Coal-Lensing




Appendix VII
Comments From the Department of the
Laterior’s Of"lce of the Sollcitor

production within the relevant period.® JId., at 542.

Solicitor Richardson also addressed whether the prohibicion in
section 2{a) (2) (A) attaches to the holder of a non-producing lease
that is included in an LMU from which coal is being produced at the
proper rate. He coacluded that it does not. 92 I.D. at 539. He
explained that participation in a producing LMU tolls the
prohibition. Jd.. at 548. Solicitor Richardason construed saection
2{d) (3) of the MLA as allowing production in commercial quantities
(le.., production of 1 percent of an LMU‘'s recoverable coal
reserves prior to the end of the LMU’s 10-year diligent developsent
period) occurring anywhere within an LMU to be construed as
occurring on all federal leases in the LMU for purpcoses of section
2(a) (2) {A). Id,. ar 554. In other words, he saw participation in
a producing UMU as relieving the ipncluded non-producing fedearal
leases from section 2{a) (2) (A})’'s prohibition. Jd.., atr 55S.

At thies point, Solicitor Richardson did not dafina a "producing*®
LMO. But eailier 4o his opinion, he had stated:

The Secretary may defioe the time element of "producing in
commarcial quanticies® for section i(a) (2) {A) purposes in any
of several waye, consistent with the statutory purpose to
penalize speculative holding of coal leases, and respecting
the key words (pn tha phrase: °‘producing" and "cammsercial.*
Given thar apeculation ends upon construction of mine
facilities, bDecause of the investment that is cosmpleted by the
time the first ton of sold coal is seavered and loaded for
shipment, any messure of actual production that respects the
words io tha pkhrase is consistant with the statute. Wa thus
advise that the phrase may be define [eic)...as sn amount
which sust be produced over the 10-ysar holding period of
saction 2(a)(2) (A) analogous rta diligent davelopment....

Id., at 543.

Any effort to declare miners]l leases issued o Kerr-McGee dince
March 1986 as invalid on the premise that Kerr-McGee had to be
actually producing from the Clovis Polpt LMD whan the leases were
issued, as GAO puggests, could also be highly problematic for
several reagons. Pirst., his would be contrary to the language of
43 C.F.R. £ 3472.1-2(e) (6) (11) (R), which refers to "producing coal
in accordance with the logical minipg unic stipulations of approval
pursuant to § 3487.1(e) and (f).* *Producing” is defined in 43
C.P.R. § 3400.0-S(rr)(6) to mean actually severing cosa. or
operating an ongoing mining operation in accordance with atandard
industry operatiop practices. Reading the term "producing® in the
context of 43 C.P.R. § 3472.1-2(e) (i1) (E), the operarive regulation
for leases in LMUe, am r© ©t requiring present production is, we
believe, a legally supportable coastruction. Thi{s 1is ecasily
distinquishable, for example, from 43 C.P.R. § 3472.1-2(e) (8) (1),
which requires an eligible leesea to be *producing” and to meet

"
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same other requiremerct. euch ag being within ite section 2(a) (2) [A)
producrion bracket or having achieved production of commarcial
quantities du.-ing that time frame. The plain meaning of section
1472.1-2(e) (6) (1l) (B) suggests that one need look no furthar than
the Clovia Point LMU stipulations to understand what Kerry-McGee
must do to be elliglble to acquire new leases.

Second, cthe prefatory clause to 43 C.FP.R. § 3400.0-5 eaxpressly
limits the application of the definition of "producing® mstated in
gection 3400.0-S(rr)(6) to Part 3400. The xule on lessee
eligipility ie found in a different part, Part 3470. Kerr-McGee
could well be able tec uge this technical point to its legal
advantage.

We are aware o1 only one statement of interpretation offered by BLM
which supportd GAO'ep view that the Clovis Point LMJ muat be
actually producing in order to afford Kerr-McGee pLrotection from
section 2(a)(2) (A)'s disqualification provision. In itg internal
quidelines’ for implementing the “regulatory definition of
commercial quantities (1 percant of recoverable coal reserves) for
gection 2(a)(2){RA) purposes,” BLM etated:

If a Faderal coal leage, that otherwise is subject to the
gection 2(a) (2) (A) prohibition, is included in an IMU and that
LMU atops productions [slc) (i.e., mnonproduction occurring
while the LM} im in its specific diligent development period
and no advance royalty can be being paid fn lieu of
production), that Federal coal lease, looked at {ndividually
in ire nonproducirg status, would prohibit the Federal coal
lessee, or any affiliare, under section 2(a) (2) (A} trom being
{sgued another Federal leage on or after August 4, 1986.
Alrhough, in this example, the LMU would be in cogpliance with
ics approval stipulations and the 1982 regulatory diligence
oystem, the Federal coal lease is not protacted by incluslon
in an MU if thact LMU is nor producing.

50 Fed. Reg. 35130 (August 29, 1985). While the quoted language
may have represented BLM's interpretation at that time, such a
guideline, ag distinquished from & requlation deceigqued to implement
subgtantive legislarive provisions, ig not binding and does not
bave the force of law. See Coppco Inc,, 110 IBLA 232, 242-243
{1989) .

More importantly, this interpretation i{s not clearly reflacted (n
43 C.P.R. § 3472.1-2(e) (11) (E), which wam subsequently adopted {n
1986. The preamble to the 1986 rulemaking promulgating mection

' These guidelines were created for the use of BLM pergonnel
in {mplementing the producing in “"commercial quantities*®
requirement of eection 2(a) (2)(A). 50 Ped. Reg. 35125, 35126, and
35132-35133. {August 29, 1985!.

G ———— - - _— - - e ——
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3272.1-2(e) (11) (B), at S1 Fed. Reg. 43910 (Dec. S5, 1986),
incorporated the consistent supplementary {nformation found in the
preamble to the £inal 1985 guidelines® answering public comments on
the draft 1585 guidelines, but not the final guidelinea themselves.
The f£inal guidelines, in answering public comments about the need
to publish the guidelinas a»s requlations, stated that BLM would be
engaging in a forthcoming requlatory review which would deal with
interpretations of the phrase "producing in commercial quantities.”
50 Fed. Reg. 35132 (Auguat 29, 1985).

One reasca that the existing rule, section 3472.1-2(e) (i1) (E), can
be rmiseibly interpreted as at variance with the final 1585
gu lines is because of the difference berween the text of the
proposed and final 1586 rulemaking. The proposed rulemaking would
have clearly made actual production, despite an LMU’'s compliance
with fts etipulations of approval, acluding its diligent
developmant requiremant, a requiremant for continued eligibility
under msection 2(a){2) (A)'s producing in commercial quantities
requirement. The proposed rule, promosed as 43 C.F.R. § 3472.1-
2(e) (S), stated:

As long as an approved logical mining unit {8 producing in
commarcial quancities (either Pederal or oon:Pedera! coal),
the Federal coazl leases contafined in the logical mining unic
shall not disqualify the antity(s), or any of its affiliates,
under the provisions of this subpart (Subpart 3472].

51 Ped. Reg. 37205 (October 20, 1986). Asm it turmed out, the final
ruwle, section 3472.1-2(e)(il)(B), simply staces that ao entity
shall not be disqualified undar section 2!(a) (2) (A) as long ae its
laase is contained in an LMU which is "producing coal i{n accordance
with the logical mining unit stipulacions of approval pureuant to
§ 3487.1(e) and (£)." It is the language of this rule that governs
Kerr McGea's eligibility. Kerr-McGee {» meeting the reguirements
of the rule,

However, even if we were to conclude that *producing” was a pregent
requirement whenever Kerr-McGee was {ssued new leases, independent
of its compliance with ite IMU’'s diligence requirement, BLM found

¢ The 1985 supplementary information did contain the following
statament in responsBe CLO two comments stating thar °*the failure ot
an LMC ehould not retrigger the section 2(a}) {(2) (A}, 10-year holding
period from the point 2r which it was suspende? by inclusion in a
producing LMO®:

Baction 2(a) (2) (A) 18 retriggered by failure of an LMO. It iuw

380 retriggered by an L¥U that stops producing, provided that

the MU 8 in ice LMU-specific diligent development periocd.
50 Ped. Reg. 35129 (August 29, 198S).

9
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that Rerr-McGee met this requirement, and we have no reason for
concluding that BLM's finding was invalid. In effect, cespite the
fact that Rerr-dcGae had suspended ita operatiomns for some period
of time, BLN found that this suspension wvas consistent with
standard {(ndustry practice and, thus, allowable under its
definitional requlation for "producing®, 43 C.P.R. § 3400.0-
5{rr)(6). Thie is also consistent with the preamble to the final
1986 rulemaking, which states:

It was not the intant of the propoeed rulemaking to cortromise
standard {ndustrv operating practices. That {s why the
rulemaking was cvuched in terms of “such reasons as®, not "the
following reasons.® Allowing standard industry operating
practices ro goverm "producing® is less Durdensoma to ths
aining induetry and more administratively efficient for the
Bureau of Land Management. It also provides a satiefactory
basis from which the Authorixzed Officer can determina whether
the mining operation is °*producing" in accordance with the
approved plan of operations. Standard industry oparating
practices will be used as the prisary basis for determining
whethar the mining operation is "produc ," but 3t must be
stressed that con:om.{cf with standard stry operating
practices is not diepositive of °®producing,® and variances
from tha practices may be required where case-specific
conditions warrant such a variance.

E1 PFPed. Reg. 43916 (Dec. 5, 1586). A November 13, 1989, BLN
mactorandus® to field personnel (couched am clarification of iseues
assaciared with lesasee qualification criteria, but not expressly
addressing leases in an LNU), aleo stated that producing is defined
by scandard industry practice and that such pracrice would be
determined on a case-by-case basie, according to what conutitutes
such practice for a particular region. In this {nscance, BIM found
that Kerr-McGee wam engaged in ongoing coal production inm the
manner of a prudent operator in the Powder River Basin by elect.ing
the temporary cessation, because four other mines in the region
have from time to time been "mothballed®, such that the removal of
coal has bean halted, and, in at least two euch instances, for a

Now on p. 26. period of years.
Pages 35 and 16:
GAD states:

Purther, the Associare Solicitor’s interpretation is at odds
with a previous Solicitor’'s opinion, which concluded chart
equating diligent development with producticn of commercial
quantities ‘would empty the section [2(a} (2)(A)] of any

 Informarion Bulletin No. 50-33 (Nov. 13, 1989).

10
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meaning. ** It would permit the lessea to extend its
eligibility undar section 2(a)(2)(A) for the length of the
LND’e diligent development period, thereby defeating, as the
Asaociate folicitor's opinion recognises, the anti-speculative
purpose of thie provieion.

¥ 92 1I,D. at 548-51 (136S5). The Associate Solicitor’'s opinion
is also st odds with an Office of Techoology Assessment report
on section 2({a)(2) {A). "Potential Effects of Section 3 of the
Federal Coal Leasing Amandmante Act of 1976-A Spacial Report®,
OTA-ITB-300, March 1966, p. 84.

The Associate Solicitor’s opinion is not at odds with either the
1903 S8olicitor’s opinion or the 190§ OTA report. GAD cites a
discusalcn in Bolicitor Richardson’s opinion addreseing the issue
of whether a lassee is eligible to a ainsral leases under the
section 7(b) exceptiom to section 2(a)(2) (A) when, although the
lessse is not actually producing from his lease, he is nonstheless
in compliance with his diligent development obligatiom. Bolicitor
Richardson concludad that this broad construction of the section
7(b) axception to section 2(a)(2}i{A) would nullify esection
2(a) (2) (A). Solicitor Richardson was discussing the eligibilicy of
a lessee banad on ite holding of a stand-alone lease, rather than
a lease containgd in an LNO. The OTA report expreessd a similar
viewpoint. At page 84, it states "(c)aspliance with other lease
diligence provisions is not, bhowsver, sufficient to satisfy the
section [2(m) (2)(M)] produc!.:? in cosmercial (@uantiries
requirement.® Once again, this discussion was not in the context
of LMDs.

These remarks Berely signify that cospliance by pre-PCLAA leaszs
with sectiomn 7(b)’e ligent developsant cond.!uun would pot
satisfy section 2(a) (2) (A)’s production in cosmercial quantities
requiremsnt

d - , such as
participation in a producing LMU, a lease suspension under section
39 of the MIA, farce maisiigze, or tha paymsnt of advance royalties.
Solicicor Richardson expressly recognized all of these examples as
toll the prohibitiom and 10-year holding period found in section
2(a)(2)(A). 92 I.D. S47-546. Despite GAO’s suggestion to the
contrary, the 1988 opinion and the 1986 report can also be read to
copstrue FCLAA and BLlM’s regulations to allow tha rreatment
accordad Kerr-NcGee in thia instance.

Furthermore, a pragmatic approach as to vhat constitutes producing

in commercisl quantities for purposes of section 2{a)(2)(A) was
aleso recognized in the 1986 OTA report.

11
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Appendix VIII
Comments From the Department of tha
Intertor's Office of the Solicitor

OTA believea that as long as a lasses is actually producing or
has produced coal after August 4, 1976, FCLAA allows the
Secretary to consider other factors in determining whether the
amount of coal produced is commercisl quantities for the
purposes of [section 3 of FCLM)... or whather tha amount
produced 1is merely °"frivolous.® Daamples of such other
factors includa: the eventual capacity of tha mina; the amount
of reserves, and geological and engineering restraince on the
rate of initial production; ths demonstrated inveatment in
mine construction and facilities; and the schedule for
production and delivery of coal undur a long term contract.
The term "producing* l1ies some continuity of activity,
however OTA belisves that wsection 3 does not imspose an
additiona) annual or contimued operation obligmtion on the
lesses. Intermittent or sporadic production fram an ongoing
compercial mining operation could be sufficient for compliance
with section 3, even if the mine {s temporarily idled.

OTA report, SUDLA, at 87,

In tha present case, from the establishment of the Clovis Point
LMO* until early 19680 we are advised that approximately 2.3 million
rons of coal were produced from the Clovie Point Mine. The mine is
located on the gtate lease included in the LMU. A» noted earlier,
thie production, which accounts for approximstely 7% of the
d.u.lgcn: development definition of the comsercial quantities
requirement for tha MU, is axpressly attributable to both of tha
fede_a)l leasas contained in the ILMU. We are informed that Kerr-
McGee's total iovestment in the mipe as of 1991 was in excess of
$27 million. PYollowing Kerr-HcGee’s cessation of mining operxations
in 1968 and placemmnt of the wine in a stand-by status pursuant to
an approved plan of interim etabilization, we are informed tnat
Kerr-NcGee has provided full-time security to the mine’s remaining
facilicies and aquipment and has maintained all federal and state
nining permits and reclamacion activities at an annual cost of over
§75,000. Ksrr-McGee could argue that these facts meer the
"producing® tests articulaced by Solicitor Richardsom and the OTA
and satisfy the anti-speculation objective of section 2(a)(2) (A).

Moreover, the OTA report expreassly reccgnises that a lessee can use
the LMU device to avold disqualification under saction 2(a) (2) (A).

Section 3 (of FCLAA] ie eilent as to whether production from
an IMU is sufficient for section 3 compliance. Ths language

¢ We are informad that prior to the LMI‘s eatablishment,
Kerr-McGee had produced over 16 million tons of coal from its atate
lease.

12
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Appesdix VII1
Commests From the Departmenat of the
Iuterior's Office of the Sollcitor

Now on p. 26.

of eection 7(b) (of the MLA]l and sectiomn 5 (of FCLAA) and the
legislative himtory of section S, however, strongly suggest
that LMD formatioo was intended as an aid to davel t and
saximm economic recovery of Federal coal and to satisfaction
of diligenca [gig] production and continued operations
requirements. Section 7{b) provides that each laase ia
subject to tha conditions of diligent developmsnt and
contimed operation. If productiaon in an approved LN can
satisty tha sactian ? diligence requiremsant, by axtension such
production should aleo satisfy the section 3 production
requiremsnt foi a nomproducing lease in the LMU.

OTA report. SupKa, At 103. Cf., id., ac 80 and 94. This axtension
has been achieved in the present case by BLiM’'s establishment,
through rulemaking and in LMOU stipulations, of a production goal,
i.e., 8 amulative amount of 1 percent of total LMU recoverable
resources by no later than 10 rs after the LWU’s approval. The
rationsle for this interpretation is presumably that LU formation
was intended, as OTA hae noted, as an sid to the davelopment and

economic recovery of coal resocurces and as an aid to the
satisfaction of the diligent production and cont{mued operations
requiremsnts of included pre-FCLAA leasesa.

Rage 16, foptnote 15:
In this footnote. GAO statees:

We also note that the Associate 8olicitor's view can lead to
absurd consequences. If production in commercial quantities
had not commenced by the end of the diligent davel t

od, the lessee might be considered as retroactively

igible to receive leanmes i{ssued during the diligent
developmant periocd. The problem would be particularly acute
where the lessee received compstitive leases that might have
bean igsued to other qualified bidders.

Va disagree that this interpretation would lead to absurd resulta.
The preamble language explaining the fina)l 1986 BIM rulemaking
undercuts GAO’s contention that, {f production in commercial
quantities has not been achieved by the end of tha LMU's diligent
dmlornt period, the lessee might be considered as retroactively
ineligible te receive the leases issuved during the diligent
development period. The preamble, at 51 Fed. Reg. 43914 (Dec. 5,
1986), suggeste that the terminat{on of the LMU for failure to
produce diligently and in cormercial quantities would only oparate
to dis ify a lessee prospectively, assuming the individual
leapes in the LM were also out of compliance at the date of che
LMO‘e termination.
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Appendix IX

Comments From Kerr-McGee Corporation

Note: GAO comments

supplementing those In

the report text appear at
the eng of this appendix
and in appendix X. facin} NERR-MOGEE CORPORATION
= K @l GETNS 1 OWMLAMONA O, GekaDma M
Lep Ditettumat L1 [ N
february 22, 1994 (4038) 270-2838

Jamés Duffus IIIX
Dirsctor, Matural Rasources
Hanagemant Issuaes
United States General Accounting Office
Washington, D.C. 203548

Rer Draft Report Entitled Ninaral Rasources:
AlLN‘n Coal-Leasing Prooram Nesds Stranathening
Your FYile Wo. B-232412
Dear #r. Duffus:

He are in recaipt of your letter of January 23, 19%¢, encloaing a
oopy of the portion of the referenced report vhich relates to Karr-
MoGea Corporation‘s Rast Gilletta-Clovis Point mina in Campbell
County, Wyoeing and requesting that ve comsent on your oconclusion
that since 1988 Xarr-¥NcGea Corporation has bsen disqualifled from
acquiring federal leases under esection 2(a)2(A) of the Mineral
leasing Act, as amended by section ) of the Federal Coal lessing
Asendmants Act.

e believe your conclusion is in error. As your proposed report

{zes, the issue in this matter is whether the East Gilletta-
Clovis Point MU is deemed to bs producing coal undar applicable
BLX regulations. It is apparent from the portion of the report you
submitted to us that you are in posssssion of the lettar datad
October 1, 1991, written by our attormeys to the Departmant of the
Interfor’s Denver Rsgion office setting forth RKerr-KcGee
Corporation’s rationale supporting the conclusion that the East
Gillatts-Clovis Point 1MU 1s in fact a producing mine. Wa continue
to belisve that the lega) position statad in that letter is sound.

Mithout repeating in detail the argumants contained in the October
1, 1991 letter, we would ask that bafore you lssu~ your report, you
consider carefully the following points:

1. The Bast Gillette-Clovis Point mine has produced
approximately 18.5 million tons of coal since production
coamenced in 1979, of which about 2.24 millfon tons have
been producad since the LMU was crasted In 1986.
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Jamas Duffus III
PFabruary 22, 19%4
Page 2

2. Under tha LMD stipulation, Karr-NoGes is required to have
ained epproximately 3.04 million tons of ocoal by
September 26, 1996, to meat ite diligent development
obligation. Narr-NcGes has alrsady mined more than 75%
of the coal it s required to mine during the diligent
devalopment period. Although operaticns are temporarily
suspendad, Xarr-foGee has stated its intention to resusme
operations to mins the remaining 000,000 tons required to
naet fta diligent development obligation by the and of
tha diligent development periocd. As the BIN has
previously advised you in its opinion of 4, 1993,
Kerr-Mcoee s in full ocompliance with its adlligent
developmeant oparations on the LMU.

). Thare {s no requirement that =aining operations bde
conducted continuously during the 10 year due diligence
period ¢to mset tha due diligence developmant
requiresents. To the contrary, tha &IN regulations (as
well as tha courts in general) recognise that in any
mining operation thers may be rary ocassations of
production. Such temporary cessations of production do
not change the status of a aine froa "praoducing® to "non-
produoing.® As recantly as 1991 the Office of Surface

and Reclamation Enforcesent cumpletead a study
showing that 1,140 of the nation’s coal mines were in a
temporary csssation of opsration mods. In tha case of
the BRast Gillette—Clovis Point LU, the mine is on
standdby atatus in accordance vith a plan of stabilization
approved by goverrmental asuthorities with BINM

g . 'The Bast Gillette-Clovis Point LD is a

fully operational mine, in vhich Kerr-Wodea made an

ipitial investmsnt of more than $27 million in mining and
equipsent. Additfona]l axpanditures have increased the
cumulative investmant in the mine to about $30 million.

Tha mine 1is being operated in acoordances with standard

industry practica.

q. BIM requlatfions contained in 43 CFYR 1400.1(rr) provide
that:

*For purposes of section 2(a)2{A) of
the Act:

s o

(8) Producing wmeans sctually
sevaring coal, or operating an
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Comments From Kerr-McGee Corporation

Ses camment 1.

Japes Duffus IXIX
Pebruary 22, 1994

Paga 3

Section 43 CFR 3472.1-2(6) (1) of the same regulations
providas:

“An antity shall not ba dAiasqualified
under the provisions of this subpart
if each leasse that the entity holds
is1

E. Contained in an approved logical

aining unit which is producing coal

in accordance with the 1oglcal

aining unit stipulations of approval
]

Underx these BINM ations, the conclusion that the Eamst Gillatte-
Clovis Point nine is a producing sine under section 2(a)a(A) of tha
Act ia inescapabls.

The conclusion that the Rast Gillette-Clovis Point mnine fs o
producing mine not only is within the letter of tha law, it also is
in full scoord with the spirit of the law. 8Section 2(a)2(A) was
enacted to prevent a party from holding coal leasas for speculation
without development. In this case, Kerr-HcGees has a developed,
operative aine in vhich millions of dollara have besn invested and
vhich is in full cospliance with diligent davelopment raquirements
of an approved LMU stipulation.

In addition to our disagreesent with your conolusion that Kerr-
KcGee 1s disqualified from acquiring federa)l leasas, wve nots two
statements in the draft you submitted which we Delieve are
factually {naccurate.

on the first page of the portion of the draft you ssnt thare is a
garbled statement that from March 1988 through November 1992, Kexr-
FcGee acquired at least 15) additional fedaral mineral leases—150
oil and gas laases and ons coal leass. Our racords indicate that
during that period the BLM issuad 35 0il end gas leasas and one
coal leass to Nerr-MoGese. Kerr-NoGee acquired other oil and gas
leasss by sssignment from other leaseholdars during that sams
periocd. However, as you no doubt are aware, saction 2(a)2(A) of
the Act only prohibits the issuancs of lsasas by tha Searetary of
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Janes Duffus IXI
Pebruary 22, 1994
Page ¢

the Interior. It has no application to the acquisition of existing
oil and gas leases by amsignment.

On the third page of the draft you furnished ue there {s a
statemsent that Kerr-McCas ham not produced coal {n comsaroial

ntities since the LU waa formed. This assertion obviously
gnorss the fect that wmors than 2.24 million tons of codl have besn
produced from the mine since tha LU was created, and that thia
2.24 million tons constitutes more than 758 of the Qquantity
required ¢to be mined during the 10 year diligant development
period. The facts do not support this statement.

We respactfully regquest that you reconasidar your conclusion as to
the status of this MU in your proposed report.

Vary truly yours,

Gk fransily

“Jack L. Brandon
Assistant General Counsel

JLB:s])
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The following are GA0's comments on Kexr-McGee Corporation's letter
dated February 22, 1994. GAO's detailed evaluation of Kerr-McGee's
comments and the comments of the Department of the Interior's Office of

the Solicitor appear in appendix X

1. Inits comments, Kerr-McGee correctly noted that when the
production requirements of section 2(a)(2)(A) of the Mineral Leasing Act
(M1L4) are not met, the section prohibits only the issuance of leases by the
Secretary of the Interior. It has no application to the acquisition of existing
leases by assignment. Thus, we revised, to 35, the number of oil and gas
leases that the Secretary issued to Kerr-McGee between March 1988 and
November 1992,
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Appendix X
Evaluation of the Office of the Solicitor’s
and Kerr-McGee Corporation’s Comments

Interior Lacks
Authority to Equate
Diligent Development
With Current
Production

The Department of the Interior's Office of the Solicitor and Kerr-McGee
Corporation provided us with written comments on a portion of a draft of
this report.! They disagreed with our conclusion that Kerr-McGee was
ineligible to receive new leases under the Mineral Leasing Act of 1920
(MLA) becanse two of its coal leases obtained before the Federal Coal
Leasing Amendments Act of 1876 (PcLAA) was passed have not satisfied the
production requirements of section 2(a)(2)(A) of the MLA. However, the
Solicitor indicated that the regulation on which Interior relied conceming
logical mining units was the policy of past presidential administrations and
arguably was not consistent with FCLAA's goal of reducing coal speculation.
Consequently, he noted that the regulation could be amended at any time.
In this connection, he pointed out that, on December 10, 1993, LM
requested public comments about changes that should be made in the
regulations governing 1LMUs. 68 Fed. Reg. 64919, Decemember 10, 1893.

After carefully evaluating the Solicitor's and Kerr-McGee's comments, we
continue to believe that BLM should not have {ssued mineral leases to
Kerr-McGee. In summary, the MLA provides no authority for exempting

commercial quantities production requirement of section 2(a)(2){(A).
Accordingly, Interior cannot transform the “present production”
requirement of section 2(a)(2)(A) into a “future production” requirement,
that is, diligent development. Furthermore, Kerr-McGee is not presently
“producing” coal under section 2(a)}(2)(A) and the regulations which
define this term.

Both Interior and Kerr-McGee argue that by including the two pre-FCLAA
leases in an LMU, Kerr-McGee need only produce “coal in commercial
quantities” by the end of the LMU’s 10-year diligent development period in
order to remain qualified to obtain new mineral leases. We disagree,
Nothing in section 2(a)(2)(A), section 2(d), or any other provision of the
Mira authorizes the Interior to exempt pre-FCLAA leases contained in an LMU
from the current production requirement of section 2(a)(2)(A). After a
10-year holding period, section 2(a)(2)(A) imposes a present, rather than
prospective (“diligence”), production requirement in order for a lessee to
qualify to receive new mineral leas>s. While section 2(d) does give the
Secretary discretion to atiribute production from one lease within an LMU
to all leases within the LMy, nothing in the language of this provision
suggests that diligent development on one lease may be considered to be

'Comments from the Department of the Intertor's Office of the Solicitor (dated Apr. 11, 1994) are
provided in app. VIIL Kerr-McGee Corporation’s comments (dated Feb. 22, 1834) are provided In app.
D
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Appendix X
Ewvaluation of the Office o1 the Bolleitor's
and Kerr-Mcgee Corporation’s Commenta

production on the others.? In fact, Interior acknowledged in the discussion
accompanying the publication of its final rulemaking for section 2(a)
(2)(A) that this provision is not a “diligence” provision but a lease
“qualification” provision. 61 Fed. Reg. 43911 (Dec. 6, 1086).°

FCLAA'S Jegislative history as well as Interior’s LMU regulations indicates
that “diligent development” refers to a period preceding production in
commercial quantities and embodies a commitment to produce coal in
commercial quantities at some future date rather than at the present time.
H.R. Rep. No. 681 at 13; 122 Cong. Rec. 488, January 21, 1976; 43 C.F.R.
3480.0-6 (12) and (13). Also, FCLAA'S legislative history does not support the
Solicitor's view that section 2(d) transformed the section 2(a)(2)(A)
“production in commercial quantities” requirement into a “diligence
requirement.” As support for its position, the Solicitor’s letter relies on a
statement by Chairwoman Patsy Mink on the House floor that refers to
section (2)(d) as “an enormous exemption"” to the due diligence provisions
otherwise imposed by FCLAA. However, the floor debate from which this
phrase was extracted does not address the interplay between section 2(d)
and section 2(a)(2)(A). Rather, the comment was made in the context of
opposition to a proposal to remove from the House version of rCLAA a
requirement for a public hearing before the formation of an iMu. 122 Cong.
Rec. 507-508 (Jan. 21, 1976). 92 LD. at 654 (1985).

Under these circumstances, Chairwoman Mink’s statement provides little
support for the transformation of the section 2(a)(2)(A) “producing in
commercial quantities” requirement into a “diligence requirement.” A more
appropriate interpretation of Chairwoman Mink's reference, in keeping
with the actual language of section 2(d), is that the attribution to all leases
in an LMU of diligent development on any of the leases is the “enormous
exemption.” This view is consistent with the discussion of the effect of

tAls0, we do not find support for the Solidtor’s position In sectlon 2(d)(6) of the MEA, which states
that pre-FCLAA leases may be included within an EMU and, if 80 included, shall be subject to the
provisions of section Z(d). All that this means is that the pre-FCLAA leases will be subject to Lhe
diligent development, continuous operation, and production requirements of the LMU Thus provision
does not transform secton 2(a}(2XA)’s “production in commerdial quantities™ requirerment Inlo a
“diligence” requiremenL

3Given the fact that both sectvon 2(a{2)Y{(A) and section 2(d) were enacted a3 part of the same law, we
believe it significant that the Congress did not speclfically exempt pre-FCLAA leases contalred m an
LMU from the production in comimercial quantities requirement of section 2(a}(2){(A) The Congrss
had every opportunity o consider doing 80, but It did not

Page 114 GAO/RCED-94-10 Federal Coal-Leasing



Appendix X
Evaluation of the Office of the Salicitor's
and Xerr-Mcegee Corporation's Comments

Kerr-McGee Is Not
Presently Producing
Coal

including a section 2(a)(2)(A) lease in an LMU in the Solicitor's 1986 memo
on this provision.*

Both the Solicitor and Kerr-McGee also argue that Kerr-McGee's leases are
presently producing coal in accordance with Interior regulations. As stated
in our report, 43 C.F.R. 3400.0-5(rr) defines “producing” for the purposes
of section 2(a)(2)(A) as “actually severing coal, or operating an ongoing
mining operation in accordance with standard industry operation
practices.” Under this regulation, a lease is considered to be “producing,”
even though the severing of coal is temporarily suspended for “reasons
beyond the reasonable control of the lessee.” These reasons include, but
are not limited to, equipment breakdown and repair, vacations and
holidays, orders of governmental authorities, sale from stockpiles, and a
power plant's cessation of purchases for a “limited duration of time.”

Kerr-McGee asserts that the cessation of production of the LMU is in
keeping with opersting an ongoing mine in accordance with industry’s
standard operating practice. Kerr-McGee alleges that it is not engaged in a
speculative holding of coal because it has invested about

$50 million—3$27 million in mining and equipment alone.® Also, the
Solicitor's letter points out that even though Kerr-McGee has suspended its
operation for some time, BLM found that its suspension was consistent with
industry's standard operating practice and thus allowable under this

regulation.

As stated in our report, Kerr-McGee is not producing coal in accordance
with Interior’s regulatory definition of “producing.” Kerr-McGee's
suspension of coal production is not the kind of suspension envisioned by
the regulation. Such suspensions are of short duration and do not include
long-term multiyear cessation of production because of market conditions.

4In an effort to find support for the tssuance of these leases Lo Kerr-McGee, both the Solicitor and
Kerr-McGee have cited an Inlerior coal management regutation. This regulation, 43 C.F.R

HT2 1. 2€eX6)(11) (E). provides that a lessee |s not disqualified ureder section 2(a}2)(A) If a pre-FCLAA
lease s contained In an LMU thal ia producing in accordance with the LMU's stipututions of approval
The Solicitor and Kerr-McGee argue that this regulation transforms section 2(a)2)XA) into a dillgence
requirement because the stipulations of approval for Kerr-McGee's LMU provide that the corapany
must produce cozl in commerdal quantities withtn a 10-year diligent developmerd period. As made
clear by Interfor's commeents Lo the final reguladons implementing section 2(a)(2)(A). this regulation
means something different: although it gives a pre-FCLAA lessec 10 years to achieve production of
coal in commercial quantities, it requires that at the tme of qualification for a new MLA [case, the
lessae must be producing coal. b1 Fed. Reg 43914 (Dec 6, 1686)

SKerr-McGee's Invesunent in minkng and equipment hux been primanly associated with the production
of coal from the nonfeders! lease in the EMU. This lease had been in production since 1979—6 vears
before the formation of the LMU. Coal mined from this lease before the formation of the LMY wraled
16.2 million tons, representing about 81 percett of the coal mined from the leases 17 the LMU 1o date.
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To define, as Kerr-McGee and the Solicitor do, standard industry operating
practice to include a continuous 6-year, 1988-84 stoppage of production
because of market conditio~s would defeat the purpose of section
2(a)(2)(A), that is, to obtain production from the pre-FCLAA leases and
thereby to Limit the speculative holding of federal coal ®

*The Solicitor's letter also disagrees with the draft report’s statement that [nterior's present position is
at odds with i previous 1866 Solicitor's memorandum and & | 986 Office of Technology Assessment
report on section 2(a)}(2XA). We contlnue Lo believe that Interior's present position 18 contrary 1o the
views contalned In both of thes  documents.
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Comments From the Department of

Agriculture

Unitad Stated Fement Sashingten 14th 4 Indngemdenes B
Degbrtasat of Seuviee offdee 9.0. Bax P6#90
Agricultere Wshiagtan, DC 20490-6090

Reply Tw) 1420/2900

Datae
[ wen~TN1 | LN

My. Jamse Duffus IIT

Director. Matural Bescurces Maasijessat 1gSuee
Gesaril Acomting Office

1l 0 Se., ¥m

Waabiagrom, DC 20348

Osax M. Duffus;

Thie regly percains te your reg ({4 5 @0 the U.0. Gemeral AcOumtinmg
ofe! {GAD) Drmft Beport RCED-94-16, "Hicersl fescurcea: Mi‘s Cosal-lessisy
Pl A Neada Byeagthaming.' The Forest Sarvice was assigned the lead to
coordinste respummew tO the draft separt. W €ld Det recaiva ommmesrs frua
other sgescisd. hmoe o reepotss reflects imformarian thar pertains vo the
Voregt Sarvice omly.

The report Ocumksisd one findimg that ammlative ispacts have not alweym been
addrepesd asd doowsmsted in eavirumsmmia)l Astssemwmts for coel ledsimg. It
sppeArs that Powest Sarvica fiald offiocwe Delisved such impacts had bees

discuss the’ iagmcts. Tierimg, bhowsver, reguires that doousemts e incorparated
by referemce, amd that pertisont asalyess be omrriad forward in mmmary fogm.
GAD'e recomsmmdation, whem isplemsoted. will socomplish this. The
recommndetion statse the Porsst Servioe should ba directed to "reesphbagise ¢o
tield persoamel the importzace of complying with Agriculture‘s requiresaste for
idencifying and sddressing cusulative anviroomentsl lwpecce frus coal leasiog
and develap .Y N pt GAD'e finding.

Thank you for the vpportunity to sulmit cosswnts. Questions aboukt our response
mgy be addrvssed to Xarl Dupachar at [202) 209-1244 ar vo Eavrie Sliva at (202)
{203) 203-1)15%.

Oaving fo 1o Land @nd Berving Puagin 338
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