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Executive Summary 

Purpose 

Background 

tn 1976, only 59 of the 533 existing federal coal leases were producing 
c::ocl. To discourage the speculative holding of federal coallcases and 
I} n('ourag~ the development of leased coal, the Congress enacted the 
Federal Coal Leasmg Amen~mp.nts Ad ('If 1976 (FCl.M). Concerned about 
whether the DePL"l th(-nt , of the Interior's Bureau cf Land Management 
(BLM) was properly Implementing FClM, the Chauman, Subcommittee on 
Mining and Natural Resources, HOlLe CommJl1ee on Interior and Insular 
Affairs (now the Subcommittee on Energy and Mineral Resources, House 
Committee on Natural Resources), asked GAO to assess Interior's actions 
to ( 1) encowage the development of federal coal leases, (2) address the 
cumulative environmental impacts of additional coal leasing, and 
(3) consider projected demand in coal-leasing decisions. 

Because many federal coal leases were being held and not developed 
while leases with more stringent tenns on private and state lands were 
being developed, the Congress amended the Mineral Leasing Act of 1920 
eMU) by passing F"CLAA. To discourage the speculative holding of federal 
coal leases and encourage the development of leased coal, F'CLM requires 
le~es of coal b'acts leased after the act's passage to produce commercial 
quantitles of coal within 10 years (referred to as diligent development); 
otherwise, the lease will be tenninated. Holders of leases in effect when 
F"CUA was passed in 1976 who have held such leases for more than 10 
years since then must. be proriucing coal in commercial quantities; 
otherwise, the holder is disqualified from obtaining new oil, gas, coal, and 
other mineral leases covered by the MLA. FCl.AA also authorized the 
combining of contiguous federal leases and nonfederallands into a logical 
mining unit (LMu) to promote the efficient, economical, and orderly 
development of coal resources if the Secretary of the interior determines 
that an LMU will result in the maximum economic recovery of coal. F'CLAA 

authorizes the Secretary to consider diligent development and continued 
operation and prodllf"'tjon on any lease within the LMU to be occuning on 
all leases in the LMU. 

Interior established a new federal coal-leasing program in 1979 and 
designated geographic areas with significant amounts of federal coal as 
federal coal regions. Within these regions, Interior conducted lease sales 
through a process in which it established regional coal·leasing levels after 
considering many factors. including the projected demand for coal. and 
prepared regionWlde environmental impact statements (EIS). Outside these 
regions, Interior Jpa.sed coal tracts by a process known as 
lease-by-application, in which applicants requested specific tracts and 
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Results in Brief 

Interior prepared environmental documents for each tract. Both leasing 
approaches I "'Q.uired competitive sales procedures. 

In Mareh 1984, .he Secretary suspended regional lease sales, pending the 
development of~ coal·leasing procedures. From March 1984 to 
February 1987, federal coal leases within the federal coal regions could be 
sold only to continue existing operations or to avoid leaving coal in the 
ground that could not be subsequently mined. Between 1987 and 1990, all 
of the federal coal regions "decertified," or disbanded, because of 
decreased interest in coallensins. As regions disbanded, BUA changed its 
sales procedures from regional sales to lease-.by·application. From 
February 1987 through December 1992, BLM received 40 applications for 
1.[1 billion tons of coal-less than 1 percent of total reserves in these areas. 

BLM has taken actions that do not further f'CLM's goals of discouraging 
speculation and encouraging the development of federal coal leases. GAO 

found that 8LM has issued 36 federal oil, gas, and coal leases to an 
unqualified lessee, contrary to FCU.A'S lessee qualification provisions, 
while disqualifying other companies with nonproducing federal coal 
leases. In some cases, other companies have taken actions such as 
summdering nonproducing coal leases to remain Qualified to obtain 
additional federal mineral leases. 

BLM has also allowed the act's LMU provision to be used when the lessee's 
primary purpose for using the provision was to extend Ute life of a federal 
coal lease that was witltin months of being tenninated for lack of 
production. GAO is concerned that 81.M'S action m~ encourage other coal 
lessees to fonn u.rus for the primary purpose of extending tbe diligent 
development periods of their nonprodudng federal coal leases. 

National Environmental Policy Act (NEPA) regulations require that 
cumulative impacts be adequately assessed, and federnl regulations and 
agency policies require that these impacts be documented in 
environmental assessments (F.A) and EISS. BLM'S Wyoming and Eastern 
States offices pddressed cumulative environmentaJ impacts on most 
resources atrectf'd by coal mining in envir· 'nmental analyses tbey 
prepared. In Utah, analyses prepared by BLM and the Forest Service 
addressed cumulative impacts on only about 22 percent of lhe 1J0tentially 
affected resources. 
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Principal Findings 

Certain Actions by BLM Do 
Not Discourage 
Speculation or Encourage 
Federal Coal Development 

BLM can meet FCLAA's objectives without using projected demand to set 
leasing levels. BLM has used projected demand to set leasing levels for its 
regional sales in order to meet various objectives of the coal-leasing 
program. While setting leasing levels in this way could help meet some of 
F'CLM'S objectives, the act. has speci.ftc requirements that more directly 
ensure that its objectives are met For example, the act requires 8LM to 
obtain fair market value when leasing federal coal, and FCLM'S diligent 
development requirement is intended to ensure that federal coal leases are 
developed and not held for speculation. 

GAO found that DLM issued federal mineral leases to a lessee who does not 
meet FCLAA.'S qualification requirements. FCLM requires that in ordt'r to 
remain qualified to obtain additional oil, gas, coal, and other mineral 
leases covered by MLA., holders of leases issued before FCl..A.A. was passed 
who have held such leases for more than 10 years must be producing 
commercial quantities of coal from them. 81M detennined that although a 
company held two pre-fCLItA coal JeacteS in an LMU from whic h no coal had 
been produced since February 1988, the company was qualified to obtain 
additional federal mineral Ie ... " From March 1988 through 
November 1992, DLM issued 36 additional federal mineral leases to this 
company, while 8LM disqualified other companies with nonproducing 
federal coal leases. lOt addition, other companies have taken actions such 
as surrendering nonproducing coal leases to remain quaJified to obtain 
additional federal mineral leases. 

BUd has also allowed the act's LMU p rovision to be usro when the lessee's 
primary purpose for using the provision was to extend the life of a federal 
coal lease that was wilhin months of being terminated for lack o f 
production. In Wyoming, a no nproducing federal coal lease estimated to 
contam about 545 million tons of recoverable coal was d ue to tenninate in 
February 1993 because commercial quantities o f coal had not been 
produced from the Jease. However, the lessee applied for an acljoining 
federal coal lease containing an estimated 65 million tons of recoverable 
coal with the stated intent o r fonning an LMU. By leasing the smaller tract 
and combining it with the much larger tract into an LMU, the Jessee has 
e""'nded the diligent development period of the larger trnct for 10 yean; 
without compensation to tlle government BLM'S actions were taken 
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Not All Cumulative 
Impacts Addressed in 
Utah's Environmental 
Analyses 

without criteria defining when the Connation oC an LMU would further 
FCLM'S goals of discol1l1lging the specu1ative holding of federal coal leases 
and encouraging the development oC coal production from federal leases. 

In July 1994, Interior advised GAO that the Department was in the process 
of drafting regulations that would help prevent lessees from using an LMU 

primarily to extend the life of 8 nonproducing lease. GAO believes that it is 
important for Interior to develop these criteria because other 
nonproducing Cederalleases are approaching the end oCtheir diligent 
development periods. GAO found that 89 federal coal leases were 
considered active but not producing and were due to expire within the 
next 5 years. Without such criteria, GAO is concerned that other coal 
lessees will seek to fonn LMUS for the primary purpose oC extending the 
diligent development periods oC their nonproducing Cederal coal leases. 
This would postpone, without compensation to the government, the time 
when commercial production levels must be achieved and royalty 
payments begin. 

NEPA regulations require agencies to evaluate cumulative impacts when 
preparing site-specific £AS or ElSS. Since the decertification of the coal 
regions, surface-managing agencies have addressed cumulative 
environmental impacts 'In tract (site}5peciftc £AS and £ISS rather than on 
regionwide ElSS. SpeclficaUy, HEPA regulations and bl.M and the Forest 
Service's policies require the agencies to evaluate cumulative impacts on 
specific resources such as air, surface water, and groundwater and to 
document the results of these analyses in £AS and EISS. 

Eleven envirorunental documents prepared Cor lease sales in Alabama, 
Kentucky, Utah, and Wyoming show 8 wide range in content and Connat 
for addressing cumulative im)X.:Cts. For purposes of this review, GAO 
considered cumulative impacw to be addressed if £AS or ElSS demonstrated 
no significant cumulative impact to the individual resource or referenced 
an analysis in 8 prior study. Documents prepared by BLM in Alabama, 
Kentucky, and Wyoming addressed cumulative impacts on most resources, 
whereas documents prepared by BLM and the Forest. Service in Utah 
addressed cumulative impacts on only about 22 percent of the resources 
potentialJy aJTected by coal mining. BI.\I and Forest Service officials in 
Utah said that some cumulative impacts were addressed i'1 previously 
prepared £ISS or that effects on other resources were not raised as issues 
during their seoping process. However, BLM and the Forest Service did not 
clearly make reference to preViOUS cumulative impact analyses done Cor 
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The Use of Projected 
Demand Is Not Necessary 
to Meet FCLAA's 
Objectives 

Recommendations 

other ElSS, nor did they document why certain resources were not 
addressed. 

Although f'ClAA does not require that BLM'S leasing decisions be tied to 
projected demand, 81M: used projected demand in the regional coal sale 
process in deciding on the amount of coal to be offered for lease. Interior 
does not have to use projected demand to obtain fair market value or 
ensure that the amount of coal leased is developed in a reasonable time 
because f'ClAA contains speciftc provisions that. if enforced, will ensure 
that these and other objectives are met. 

Proponents of using projected demand argue that tying leasing decisions 
to demand results in higher values for each tract. However, the 
government is not required to maximize revenues but is only required to 
obtain fair market value. FUrthermore, GAO does not believe Interior could 
count on receiving a higher value for leases if it ruljusted leasing levels to 
meet projected demand. 

To obtain fair market value, BLM independently assesses the market value 
of each coal tract and uses the assessed value as the minimum bid it will 
accept. BLM also has specific regulations intended to ensure that leas _"5 are 
developed. If these provisions are enforced, FCLM'S objectives could be 
met without attempting to match leasing levels to projected demand. 

GAO recommends that the Secretary of the Interior cease issuing any 
additional MLA leases to unqualifted companies and amend existing 
regulations to ensure that lessees holding pre-f'CLAA leases will not be 
issued new mineral leases under the MIA unless they have met the coal 
production requirements that FClM added to the MIA 

With respect to the MIA leases already improperly issued to the company 
that GAO found to be unquaillied or to other companies that were not 
qualified, GAO recommends that the Secretary review these leases for 
action in accordance with all applicable statutory and regulatory 
provisions. 

In addition. GAO recommends that Interior continue its efforts to revise its 
regulations to provide criteria that BLM can use to detennine whether the 
fonnation of an LMU is consistent with FCUA'S goals of discouraging 
speculation and encouraging the development of federal coal leases. GAO 
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Agency Comments 

also recommends that for each LMU approved, BLM document how the 
approved LMU meets these regulatory criteria 

Interior, the Department of Agriculture, and the company GAO found to be 
unqualified provided GAO with writkn comments on a draft. of this report. 

Interior and tile company disagree with GAO'S position that the company 
was unqualified to be issued federal mincralleases. In summary, the 
Solicitor's opinion, as weU as the company's opinion, is that the Secretary 
has the authority to issue regulations that substitute an lMU'S diligent 
development requirement for commercial production requirements that 
holders of pre-FCLM leases must. meet to remain eligible to obtain 
additional federal mineral leases. GAO believes that the MI..A does not 
provide authority (or exempting pre-FCLM leases from the requirement to 
produce coal from those leases in order for the company to continue to be 
eligible. 'fhe Solicitor indicated that BLM'S interpretation of the regulation 
substituting an 1.MU'S diligent development requirement for commercial 
production requirements was the policy of past administrations and 
appeared to be inconsistent with F'CLAA'S goal of reducing coal speculation. 
He noted the regulation could be amended and pointed out that Interior's 
proposed ruJemaJdng may address this issue. 

In commenting on GAO'S recommendation that criteria be established for 
approving LMUS, Interior stated that in December 1993 it published an 
advance notice of proposed rulemaking requesting public comments on all 
aspects of LMUS, including the need for criteria In July 1994, Interior told 
GAO that it is considering a draft. of proposed regulations that would 
provide criteria for BLM to use in detennining whether an LMU will foster 
the maximum economic recovery and the economical, efficient, and 
orderly development of coal resources. Interior believes that these criteria 
will help prevent lessees from using an LMU principally to extend the life of 
nonproducing leases. 

Both Interior and Agriculture accepted GAO'S proposal to reemphasize to 
field personnel lol.e importance of complying with requirements for 
identifying ccmulative environmental impacts from coal leasing and 
development As a result, GAO is no longer making a recommendation. 

The comments of Interior, Interior's Office of the Solicitor, :he company 
GAO found to be unqualified to receive additional mineral leases under the 
M~, and Agriculture have been incorporated In thP report where 
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approprialA! and are presented and evaluaud in detail in cppendixes VIT, 
V1D, IX, X. and XL 
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Chapter I 

Introduction 

T ..... 1.1: Feder .. Coal Ptoduc1lon tor 
c.t.nd8r V .... 1tt3 

The federal government owns and administers about one-third of the 
country's coal resources. These resources are located on about 76 million 
acres, primarily in the western United States. The Department of the 
Interior's Bureau of Land Management (OLM) is responsible for leasing coal 
on these federal lands, even when other agencies such as the Department 
of Agriculture's Forest Service have primary jurisdiction over the lands. 
BLM conducts its leasing activities primarily through six of its state offices 
that are located in areas containing almost two-thirds of the federal coal 
resources. 

Almost. 960 million tons of coal was produced in the United States in 1993. 
And about 260 million tons, or about 27 percent, came from federal 
lands-up (rom about 8 percent in 1979. F'ederal royalties of $264 nullion 
were coUpcted from this production. About 97 percent of this coal came 
from the following four western states: Colorado, Montana, Utah, and 
Wyoming. (Soe table l.l. ) 

St •• 
Fede .... COlli production 

(.hort ton.·) 
Percent of tottll feeteral 

production 

Wyoming 193,742,000 74 

25,013,000 10 
Utah 19,248,000 7 

Colorado 13,905,000 5 
All others 8,244,000 3 

·A shorl lon equals 2,000 pounds 

Source U S Oepartmefl' ollhe InlerlCW. Minerals ManagemerlI Servtce 

Federal coal has become an increasing share of total U.S, production since 
1979. Much of tlle increase has come from large surface mines in tlle 
Powder River Basin of Wyoming and Montana In fiscal year 1991, federal 
Lands in this area produced about 200 million short tons of coal-about 
20 percent of tlle nation's total. The Department of the Interior noted in 
1990 that tlle Clean Air Act Amendments of 1990 could stimulate 
significantly greater demand for low·sulfur coal from western federal 
lands. 
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Procedures for 
Leasing Federal Coal 
Under the Mineral 
Leasing Act of 1920 

Leasing Procedures 
Under the Federal 
Coal Leasing 
Amendments Act of 
1976 

CIroaptel'l 
IntrodllC'tJon 

The Mineral Leasing Act of 1920 (MLA) gave Interior responsibility for 
leasing coal on federal lands. In areas with known coal reserves, parties 
interested in leasing a particular federal coal tract filed their applications 
with the BLM state office. 8LM generally held a competitive lease sale for a 
single bact and awarded the lease to the highest bidder. In areas where 
commercial coal deposits were not known to exis t., an applicant could 
apply for a prospecting pennil If the permittee subsequently discovered a 
commercial coal deposit, he or she could file a noncompetitive, 
"preference right," lease application with BLM and could be issued a lease. 

Until 1960, little demand existed (or federal coal, and tittlP leasing 
occurred. In the 19605, leasmg greaLly increased, but by 1970, coal was 
being produced from only about 10 percent of the acreage under lease. 
Leases could be held virtually forever and at minimal cost In 1971, lnt.erior 
imposed a moratorium on coal leasing in response LO public concem tbat 
federal leases were being acquired mainly for speculation rather than 
development In 1973, Interior instituted a complete moratorium on the 
issuance of new prospecting pennits and a near-tot.1l moratorium on the 
issuance of new federal coal leases. New leases could be issued only to 
avoid situations where small tracts of coal would be bypassed ifnot 
leased, to maintain existing mines, or supply reselVes for production in the 
near future. 

In ~976, tbe Congress amended tbe MLA by passing the FederaJ Coal 
Leasing Amendml~nts Act (FCLAA). FCUA was passed to discourage the 
speculative holding of and encourage the development of federal coal 
leases and to help create a more efficient and enviro.lmentally sound 
leasing process. A key factor leading to passage of n ::1..AA was the Congress' 
concern that nonproducing leases were being held for speculative 
purposes. The House Report on fl:l.M1 noted that as of 1976, only 59 of 533 
active federal coal leases were actually producing coal. The report also 
observed that under then-existing requirements, any coal lease issued by 
the Secretary of the Interior was effective virtually forever, and the report 
CritiCIZed the near impossibility of t.enninating nonproducing leases. Thus, 
according to the report, the Congress sought to spur coal production on 
federal leases by ending the practice of speculating on coal prices by 
allowing leases to remcUn idle for years. 

F'CLM established production requinments for lea.ses and p£'nalties for 
lessees when those requirements are not met. "'ClAA also elimmated 

IH.R &p No 681. 94th Cong .. 1st Ses. at 9- 11 (19;5) 
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Requirements for 
Producing and Penalties 
for Not Producing 

Cltapur I 
lntroduc:t1on 

preference right leasing and required Interior to complete comprehensive 
land use plans and consider environmental impacts before coallea::ang 
could occur, In addition, FCLAA established a minimum royalty rate, 
established explcration licenses, and required a Department of Justice 
review before leases are issued to ensure compliance with antitrust laws. 

The MLA, as amended by fCLA.A, contains two penalties for lessees who do 
not develop their federal coal leases. These penalties are designed to 
encourage development of federal coal leases and discourage speculative 
holding of leases. Depending on conditions within the coal market, some 
lessees could be forced to produce from their leases under uneconomic 
conditions, give up their leases to remain qualified, or allow their leases to 
tenninale. 

First, the diligent development provisions under section 7 of the Ml.A. 

require that lessees produce coal in commercial quantities2 within 10 years 
of the lease's issuance or, for leases existing when FCLM was passed, 
within 10 years after the lease becomes subject to section 7,3 If a lease 
does not achieve commercial production within this time period, the lease 
terminates. According to Interior's regulations, diligent development is 
achieved once an operator has cumulatively produced, within the l~year 
period, I percent of the recoverable reserves. 

Second, section 2(a)(2)(A) oCthe MJ.Apenalizes holders oCnonproducing 
leases issued prior to FelAA'. passag . Specifically, section 2(aX2)(A) 
disqualifies any lessee who holds and has held a coal lease for more than 
10 years (not counting any years prior to FCLM'S passage) from receiving 
new mineral leases under the MLA (oil, gas, coal, and other mineral leases), 
unless the lease is producing coal in commereia1 quantities.' 

For leases subject to section 7 of the MLA, as amended by f'CLAA, once 
diligent development has been achieved, the lessee must continue to 
produce 1 percent of Ole recoverable coal reserves annually, unless SUA 

grants a suspension, In some instances, this can result in the Jessee's 

' f or !.he purpoae of fCLA.A'. d.ilIfe'nt ~"elCptiw;nt requirement., lnl.erior'e ~ det10e 
comrn.!n:iaI quantiUH as annual production of I perotllt or the rt!COw:r.'.b1f! cc-I ~ (Interior's 
prior deftnition, tor Ieues lMued beto~ Au&. 4, 1976 was 1.6 ~nl.) 

II. 1_ issued Wore F'Cu.A's PI88II't becomes subject to !.he dllilent deloelcpnleiit proYWons of 
fCLAA _hen !.he }eaw's terms and conditions are ~Iidjuat.ed., 

4Section 2(aX2XA) trill rarely apply to n<mprodudnt leues issued alter F'CLAA '8~~ in 1976 
~ undeI" section 7 such 1_ ~ after 1O)"eaB. 
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Logical Mining Units 

Regional Coal Sales 

paying: an advance royalty.6 The effect of Ulese provisions is to ensure that 
commercial production begins within a reasonable time after leasing and 
that coal continues to be produced at. a reasonable rate. 

FCUA also authorized the formation oflogical mining units (LMUS) to foster 
the maximum economic recovery and Ule efficient., economical, and 
orderly development of coal resources. An LMU m~ consist. of two or more 
contiguous t.racts of land, at least one of which must be a federally leased 
tract Within an LMU, diligent development, continued operation, and 
production occurring on one lease are construed as occwring on all of the 
LMu's federal leases. 6 Thus. the diligence requirement could be met 
through a mining operation that began anywhere on the LMU and 
proceeded according to a logical mine plan. 

The LMU provision was enacted in recognition that in some instances. 
requiring adjoining federal leases to meet separa1e diligence requirements 
would not result in the efficient, economical, and orderly development of 
coal resources. However, because the LMU assumes the date of the newest 
federal lease for meeting lease diligence requirements,7 the date by which 
production is required on the older federallease(s) is extended and the 
time for beginning royalty payments to the government is del~ed. The 
extension of the diligence requirement is provided to the applicant without 
compensation to the government. 

In 1979. Interior issued regulabons implementing a new federal 
coal-leasing program pursuant to FCLAA and lifted the moratorium on 
federal coalleasmg. These regulations originally identified eight 
geographic areas as containing significant amounts of federal coal and 
designated them as federal coal regions or subregions. Because industty 
had expressed little Jl'asing interest in two areas, BLM prompUy reduced 
the number of designated coal regions to six.. In the designated coal 
regions, BLM formed regional coal teams. consisting of BLM and state 
government representatives, to guide leasing decisions. The federal coal 

IAn .mVlOl! royalty Is a fO)'lIJty paid on coal not yet produced wtw,n coal" prod~, the actvanc.e 
royal!,)' Is subtracted from W royalUd due from actual productJon. 

t<the Sohator'a omce at In~or I\M concI~ thal t'ClM "allows prodllCtion In commerdaI 
quantltieI (_detmed for!ledion 2(aX2XA)p~)anyw~ within alopc:aJ mini", unit to be 
COC'IIlIUfo1 _ OOCl.Lmnc on all federal lea._ in the unit tor pUIfN)I!IeS or MCtJon 2(aX2XA) " 

"Ibis. means that the dUlfeona- penod r",,"11"\OIIt LMU!I ..,u ~!eM!.han 10 ~&t!o" for LMUs containll\la 
pr-...F'ClM It:aw. not feadjustedlllnc. f'CLAA·5~ and bero~ w LMtr,t'tf«tl~ date, U. 
dilifeN ~rnft"f. penod beglm on the LM U-... tfectlVt' ~ 
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regions were certified, or auUtorized, to lease groups of federal coal tracts 
within the regions at fonnal regional sales. 

After completing a comprehensive land use plan for a federal coal region, 
BLM was required to sobcit industry's expressions of interest in leasing 
specific tracts and review these tracts for compatibility with the 
comprehensive land use plan. On the basis of environmental, social, and 
economic impacts; advice from governors of affected states; interest from 
industl'y; projec.tions of future demand for federal coal; anticipated coal 
production; and consideration of national energy needs, the regional coal 
team recommended to the Secretary the amount of coal that should be 
leased in Ute federal coal region. After the Secretary established a regional 
leasing level,' the regional coal team was to rank and select a group of 
tracts that approximated this level. 1bis selection was to be based on the 
economics, environmental impacts, and socioeconomic impacts of coal. 
BLM was then to prepare a regionwide environmental impact statement 
(ElS) on the recommended combination of tracts as well as on oUter 
possible combinations. After consulting with surface-managing agencies, 
governors, and affected Indian tribes, the Secretary could approve the 
tracts, and BLM could offer them tluough a competitive sale. 

Federal coal trnct.s outside of federal coal regions can be sold through a 
simpler set of procedures known as lease-by-application (LBA). Tracts sold 
under this process must confonn to a comprehensive land use plan, but 
BLM does not have to recommend a leasing level, nor does it solicit 
expressions ofindusay interest. Under the lBA procedures, an interested 
party can file an application for a specific b"aCt. which, if approved, will be 
offered for competitive bid. BLM reviews the application and prepares an 
£IS or environmental assessment (EA)' on the proposed tract. After BlM 
consults with the same parties that would be consulted for regional 
leasing, the Secretaly can approve the tract, and BLM can offer it through a 
competitive lease sale. 

The MLA, as amended, requires that the government be compensated for its 
coal. The compensation is provided in three fonns. In BLM'S competitive 

"Bet"toom Jul)' 1m and JWy 1\182, the Secretary eMabliahed ~ leuil'l t&rfIM. lntmor'. 
July 1982 ~ ~~ chanfed the wr to I_Is to ~Rtct. ~ in 1easlnI policy from a 
spedRc amount to al"U\lf) or amowu. 

' All EA is lea detailed !han an £15. lithe EA rNuJa In a ftndlnc of no .sIgnitk::ant lfl1I'IICl, 1M ro.IlnICt 
can be on~ ror sale ~. an £IS mU!ll be prepared before w sale 
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lease saJes, applicants submit bids called bonus bids that set out the 
amount they will pay to BLM to receive a lease. lo The lease is awarded to 
the highest bidder provided that the applicant's bid meets or exceeds the 
value 81M establishes as the fair market value of the lease. II Lessees also 
pay rent on leases. And once produCtlon begins, lessees pay a royalty, 
calculated as a percentage of the value of the coal produced. 

in 1983, as a result of controversies over leasing procedures, the Cong:re!lS 
established the Commission on Fair Market Value Policy for Federal Coal 
Leasing (the Linowes Commission) to review coal·leasing procedures to 
ensure receipt of fair market value, and the Congress imposed a 
moratorium on most lease sales. The moratorium was to last until 90 days 
after the Linowes Commission submitted its report to the Congress. In 
March 1984, tlle Secretary of the Interior again suspended regional lease 
sales, pending the development and implementation of revised coal·leasing 
procedures. "rom March 1984 to February 1987, federal coal within the 
federal coal regions could be sold only to applicants under emergency 
criteria 12 

From 1987 through 1990, regional coal teams reco mmended that Interior 
decertify, or disband, all six federal coal regions. The Powder River, 
Uinta-Soutllwestern Utah, and Southern Appalachian regional coal teams 
cited a declin!ng interest in leasing coal and poor coal market conditions 
as reasons for decertifying. The Uinta-Southwestem Utah regional coal 
team further concluded that existing coal production capacity was 
sufficient to meet near..tenn regional needs. The Utah and Eastern States 
81M offices also cited substantial savings in administrative costs by 
changing from regional leasing to L8A. Although all regions have been 
decertified, several regional coal teams SCiJJ meet periodically to advise 
BUt on leasing decisions. 

Since decertification, 8LM regions have leased. coal under tlle LBA 
p rocedures. From February 1987 through December 1992, BLM received 40 
applications for 1.9 billio n tons of recoverable coal in the decertified 
federal coal regions and Kentucky-less than 1 percent of the federal, 

'fA bonu.. is. sum of money paid at the time o!the le:Me ~ to the 1eBmr, in 0Ib ~ the fedfnl 
~ in addrtion to roralt1 ~ 

UAccordin& to Inl:erior's reruJationt, !alr markd value IS the amount for wtUc:fI the coal deposit lJOOld 
be M)Id by &1'1 owner who Is willina: but 00( obUp1ed to ad! La. Imo .. ~e pun:huer who ~ 
but is not obIipted La buy 

"An ~nt"Y sale could ~ hekf If an exiIUnI nUN", openUon.-de<! W coal wlthln 3)'N1'1.1f an 
f"xisl.inc ~ needed tJw coal to tulftU COflt7acU s1pt'd prior La July 19, 1919, o r If the coal would 
be bypu8ed In the rea.'IOnabb foreaeeabw future ~ at\" limit.t-d to 8 )'~' worth of prod.actior 
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state, and private in-place reserves in these areas. Thirty-three of these 
lease applications are for tracts acijacent to existing mines. The added 
reserves will allow these mines to maintain production and extend the life 
of the mines. Within 4 months of the Powder River Region's 
decertification, indUSCl'y filed four applications for about 800 million tons 
of recoverable coalw mainUlin existing mines in tl>at region. Similarly, 
industry filed three applications for slightly over 100 million tons of 
recoverable reserves within t!le first year after decertification of tile 
Uinta-Southwestem Utah Region to maintain mines in the Wasatch 
Plateau. BlM officials attributed the initial surge of applications to 
industry's pent-up demand for coal stemming from the fact that Interior 
had not leased major coal reserves since the last regional sale in 1984. 

Concerned about whether BI.M was properly implementing f'CUA, the 
Chairman, Subcommittee on Mining an~ Natural Resources, House 
Committee on Interior and Insular Affairs (now the Subcommittee on 
Energy and Mineral Resources, House Committee on Natural Resources), 
asked us to review various aspects of the federal coal program. 
Specifically, we examined actions taken by (1) BLM to encourage the 
development of federal coal leases, (2) BLM and the Forest Service to 
address the cumulative environmental impacts of additional coal leasing, 
and (3) BUt to consider projected demand in coal-leasing decisions. 

We selected for review four g ographic coal-leasing areas: the Wyoming 
portion of the Powder River Basin, the Wasatch Plateau and Book ClifTs 
areas of central Utah, the Warrior Basin of AJabama, and the Appalachian 
Basin of eastern Kentuck;y. Descriptions of these areas appear in appendix 
I. At the time we developed our audit methodology, these four geographic 
areas conUlinOO 23, or 68 percent, of the 34 lease applications moo since 
decertification; 80 percent of the acreage under application; and 
93 percent of the coal reserves under application. The four areas selected 
are also diverse in tenns of their geology, topography, and environmental 
impacts. FlnaUy, the areas contain lands administered by different 
surface-managing agencies, such as BLM and the Forest Service. 

To detennine if BLM was taking actions that would encourage the 
development of feo(>ral coal leases, we concentrated on BLM'S rationale for 
approving the fonnadon of LMUS. To determine whether BLM was allowing 
companies to use [.MUS primarily to extend the life of existing leases, we 
reviewed all 13 existing LMUS 10 the geographic areas we selected. We 
reviewed BLM's fiJes to determine if each LMU was cUITf"nlly producing coal, 
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how the fonnadon of the LMU affected the tennination of individual leases 
within each LMU, and the justification cited in each LMU application for 
fonning the LMU. We also revtcwed 8LM'S nationwide data on outstanding 
leases to detennine th€ number o( active, nonproducing leases with fewer 
than 6 years remaining to meet their diligence requirements. These leases 
constitute the universe of leases that potentially could be candidates (or 
!.MUS fonned to extend the life of Jeases that would otherwise tenninate. 

~uring discussions with Bl.M and Interior officials, we learned that a 
potentially unqualified lessee had acquired mineral leases contrary to the 
provisions o( FCl.AA. To assess this situation, we interviewed BLM officials 
in Washington, D.C. , and in Casper and Cheyenne, Wyoming. We also 
sought the legal views of Interior's Office of the Solicitor and examined 
relevant laws, legislative histories, and agency regulations. We did not 
review all existing federal leases to detennine if Interior awarded any 
mineral leases to lessees that were not qualified to obtain additional 
mineral leases. Such a review would have required that we examine 
hundreds of lease files and make detenninations of Ole lessees' 
qualifications. However, we did review interior's rues and internal controls 
to detennine whether the Department was disqualifying lessees that did 
not met FClM'S lessee qualification provisions, 

To assess the extent to which environmental documents prepared under 
the L8A process addressed cumulative environmental impacts and met 
BUI'S and tlle Forest Service's requirements that the agencies analyze and 
document Ulese impacts, we reviewed pertinent legislation and 
regulations. For example, we reviewed th(' National Envirorunental Policy 
Act (NEPA), fOAA, and the Surface Mining Control and Reclamation Act of 
19n. We also reviewed BLM'S and the Forest Service's NEPA handbooks to 
identify the agencies' requirements for documenting cumulative impacts. 
We considered that the agency had addressed cumulative impacts if tlle £A 

or ElS (1) contained a brief discussion presenting evidence demonstrating 
no significant cumulative impact on the individual resources or 
(2) referenced directly to a section in a prior environmental document or 
study. 

We also interviewed personnel who prepare and review environmental 
analyses in ( 1) BLM'S District Offices in Price, Utah; Jackson, Mississippi; 
and Casper, Wyoming; (2) the Manti·LaSa1 National Forest Supf'rvisor's 
Office; and (3) the Office of Surface Mining's offices in Denver, Colorado, 
and Knoxville, Te nnessee. The leader<" and resource specialists on the 
teams who prepare environmental documents in these areas informed us 
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of the resources for which cwnularive environmental impacts must be 
analyzed We also contacted environmental groups in Kentucky, Utah, and 
Wyoming to determine their level of participation in environmental 
reviews. 

We then analyzed the environmental documents prepared under the lBA 

process in the Wyoming portion of the Powder River Basin, the Book Cliffs 
and Wasatch Plateau of central Utah, and the Warnor Basin of Alabama, 
siJlce their respective coal regions were decertified to detennine how 
cll.i-nulative inlPacts wert' docwnented. We also examined environmental 
assessments prepared in eastern Kentucky under the lBA process since 
Febn.ury 6, 1987. For the areas examined, we also reviewed pertinent 
documents such as cumulative hydrologic impact assessments, 8 LM'S tract 
delint!8tion and geological reports, regional ElSS, and hydrologic reports 
prepared by Ute U.S. Geological Survey. 

To detennine how 81M uses market demand in leasng federal coal, we 
interviewed 8LM personnel and industry representatives to ascertain how 
demand had been used and is presently being used in the federal 
coal·leasing program. In addition, we reviewed the legislative history of 
f'CLAA and reviewed the literature on the federal coal program to identify 
any requirements for using demand 

We perfonned our review from Decembe 1991 through April 1994 in 
accordance with generalb' ACcepted government auditing standards. 
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Chapter 2 

BLM Has Taken Actions That Do Not 
Further FCLAA's Goals of Discouraging 
Speculation and Encouraging Development 

Unqualified Lessee 
Allowed to Acquire 
Additional Mineral 
Leases 

BLM has taken actions that do not further f'CLAA'S goals of discouraging 
speculation and encouraging the development of federal coal leases. In the 
first action, BLM issued fedem1 oil, gas, and coal leases to a lessee who is 
unqualified to receive them. The lessee holds two pre-FCU.A leases which 
have not met the coal production requirements that FClAA added to the 
MU. In the second action, BLM allowed the act's LMU provision to be used 
(or the primary purpose o. extending the life of a federal cOdllease tllat 
was within months of being tenninated for lack of production. The lessee 
acquired a new, much smaller federal coal lease, fanned an LWU with the 
two leases, and thus obtained a to-year extension of the older lease's 
diligent development period. nus action could set a precedent for 
allowing nonproducing federal coal leases to be fonned intn ' .MUS to avoid 
being tenninated. 

8LM has issued federal mineral leases to a lessee who does not meet the 
coal production qualification requirements that f'CLAA added as section 
2(a)(2)(A) to the MIA Under section 2(a)(2)(A), no lessee who holds and 
has held a pre-FCLAA coal lease for more than 10 years is qualified to be 
issued new mineral leases undei the MLA (oil, gas, coal, and other mineral 
leases), unless the coal lease is producing coal in commercial quantities. 
The provision seeks to spur development of pre-F'CUA federal coal leases 
by dlscouraging holders of pre-FCLAA leases from keeping those leases for 
long periods of time without producing coal from them. B~ considers 
that, although the Kerr-McGee Coal Corporation has held two pre-f'CLAA 
coal leases in an LMU from which no coal had been produced since 
February 1988, Kerr-McGee is qualified to be issued additions! federal 
mineral leases. I From March 1988 through November 1992, Kerr-McGee 
acquired 36 additional federal minl.fal leases-35 oil and gas leases and 1 
coal lease. 

If found to be disqualified , companies can reestablish their qualifications 
in a number of ways. Among these w~s are ( I) relinquishing the 
nonproducing lease, (2) a.<:'signing the lease to an unrelated entity, or 
(3) combining the lease into an l.MU that is producing in commercial 
quantities. Once these actions have been taken, the company and its 
affiliates are removed from the list of disqualified lessees. However, if the 
company holds any disqu..ilifying leases, it remains disqualified from being 
issued additional mineral leases. For example, a company included four 

IBLM'I hndquaners pro\ide5lta ~ otrlCe wttl! • lISt of I~ who are daquaht\ed under.-:lion 
2{aX2)(A} on the ba-~ of lheir producuon aclJ\,ttet on ffdHal coalleale uw:u in.U aaLes. In the p.
fe", ~an. thew d~tkauon Il!tInaw idffiuf\ed 20 IO:JO corJ1)llNetI thai are noc. ~tied 10 obWn 
addttional mtMralle_ 

GAOo'R.CF.f)-.A~. 1 0 PM ...... I r,..,I.I_ •• Io .... 



History of Kerr-McGee 
Leases 

c..pter! 
BLI( a.. TUell AetJo-. n..t Do Not 
Further FClAA '. Goala orDlKo~ 
Speculation and £ncow-acm. Development 

nonproducing federal coal leases in a producing uru, and Bllot detennined 
that while these leases no longer were disqualifying leases, because the 
company had other disqualifying leases, it remained disqualified. In 
another case, a coml any included leases in an LMU; however, 8LM 

determined that because the LMU was not producing, tllese leases 
continued to disqualify the company. 

In 1965 and 1970, Kerr·McGee obtained two federal coal leases. After the 
passage of Jo'Cl.M in 1976, Kerr-McGet: became subject to the act's 
requirement that. it produce coal in commercial quantities from these 
leases after December 30, 1986, or become disqualified from obtaining 
additional oil, gas, coal, or other mineral leases covered by the Ml.A. As of 
September 26, 1986, these two pre-f'CLM leases had not produced coal, and 
Kerr-McGee had combined these leases with an adjoining producing state 
coal lease to fonn an LMU. As a result, Kerr-McGee would be a qualified 
lessee as long as tlle tMU was producing coal in commercial quantities. 
Under the act, production on any lands contained in the LMU is consitiered 
as occurring on a!l federal leases ir. the LMV. On October 26, 1987, 
KelT-McGee notified BLM's Wyf\~.mg State Office that it intended to place 
the LMU on temporary standby, and production stopped in February 1988. 

The question of Kerr·McGee's qualification arose several days befofe a 
scheduled September 1991 coal lease sale in which KelT·McGee would be 
a bidder, 8LM staff raised questions of how to interpret a Ie ssee's 
qualifications under section 2(a)(2)(A) for leases in an LMU that was not 
producing and had not yet produced in commercial quantities. On 
October 1, 1991, attorneys for Ke-IT-McGee wrote to interior's Regional 
Solicitor's office to explain why the company was qualified to bid under 
section 2(a)(2)(A) fo r UUs and other federal mineral Ie ..... Thoy noted 
that because of depressed market conditions and contract requirements, 
KelT-\kGee temporarily suspended mining operations on the LMU. They 
asserted that in accordance with Interior's regulations implementing this 
provision, Ken·McGee had a "producing" mine because it was "operating 
an ongoing mining operation consistent with standard industry practice," 
As evidence, their letter cited the multimillJon-doUar Investment already 
made in the L.MU and the fact that tlle company was maintaming all its 
permits. F\uth"!mlore, they contended that the temporary cessation or 
production was typical or industry practice, The ~etter also indicated that. 
Kerr-McGee expected to resume producbon in the near future, Over the 
next y .... ar, discussion took place between the district and state offices, 
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headquarters, and the Regional and Headquarters Solicitors' offices about 
whether KelT~McGee was qualified. 

On February 22, 1993, we asked Interior's Solicitor to provide its opinion 
on whether Kerr-McGee was qualified to receive new mineral leases. (See 
app. ill.) On August 4, 1993, Interior's Associale Solicitor for Energy and 
Resources advised us that BLM had been properly issuing MLA leases to 
Kerr-McGee since March 1988, despite the continued absence of 
commercial production on its LMU. (See app. IV.) The Associat.e Solidtor 
did not rely on the reason cited by Kerr-MeGee's att.omeys in their 1991 
letter. Instead, the Associate Solicitor argued that a federal lease is 
producing coal in commercial quantities pursuant to section 2(a)(2)(A) if 
that lease is within an LMU that is producing in accordance with its 
-stipulations of approval . ..z The stipulations of approval for Kerr-MeGee's 
LMU provide that KelT-McGee must. meet the Il}.year diligent development 
requirement, under which the operator promises to produce coal in 
commercial quantities from Ute LMU within 10 years of Ute LMU'S effective 
date. ACCOrdingly, in the Associate Solicitor's view, -the holder of a lease 
in an LMU m~ts the production in commercial quantities J'eGUirements of 
section 2(a)(2) (A) when he LMU is meeting the diligent development 
requirement for the LMu." 

Th •• " "'-'8le Solicitor concluded that section 2(aX2)(A) has not 
prohibited BLM from issuing leases to Kerr-McGee. However, Ole Associate 

Solicitor acknowledged that this view was -not entirely free Crom doubt" 
and represented an interpretation that was -a matter of policy fonnu1ated 
by the previous administration that meets the letter of the law." 
Furthennore, the Associate Solicitor conceded that this inteJpretation 
-appears not to be in concert with a m~r goal of FCt.AA. which was to 
reduce speculation." 

We believe that KerT~McGee is not qualified to obtain federal mineral 
leases under section 2(a)(2)(A) because it has not produced coal in 
commercial quantities from the LMU since the LMU was fonned and has not 
produced any coal at aU (rom the LMU since 1988. The language of this 
section is d ear that a holder ( fa pre-Jo'CLM coa1 1ease who has held this 
lease for 10 years only quali1i:es to obtain any additional MLA leases if the 
holder is presently producing coal under Ute lease in comme rcial 
quantities. For the purposes of this detennination, under the act, actual 
coal productio n anywhere in an LM:U is attributed to all leases in the LMU 
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and could be used to satisfy section 2(a)(2)(A),s present production 
requirement However, in this case, Kerr-McGee has never produced coal 
from the two federal leases in the LMU and has not mined coal anywhere 
else in the LMU since 1988. Additionally, while coal was produced from the 
LMU prior to 1988, coal was not produced in commerciAl quantities. 

We disagree with Interior's Associate Solicitor's interpretation that FCl.AA 

pennits BLM to use the lO-year LMU diligent development period to satisfy 
the commercial production requirements that holders of pre-FCLM le8.5(:S 
must meet to remain eligible under section 2(aX2XA). fCUA'S legislative 
history indicates a congressional awareness that the term "diligent 
devel pment" refers to a period of time distinctly preceding "producing i.., 
commercial quantities. 103 The Congress chose to employ only the latter 
phrase in section 2(a)(2) (A). Where the Congress wished to make a lessee 
subject to "diligent development," as in section 7(b) of FCl.AA, it specifically 
used this tenn. 

Also, both section 2( d) of FCt..M, which authorizes the fonnation of LMUS, 

as well as the l.MU stipulations distinguish between -diligent development 
and coal "production." Furthermore, the Associate Solicitor's 
interpretptjon is at odds with a previous Solicitor's opinion that concluded 
that equating diligent development with the production of commercial 
quantities 'would empty the section [2(a) (2) (A)) or any meaning." It 
would pennit the lessee to extend its eligibility under section 2(a)(2)(A) 
for the length of the LMU'S diligent development period, thereby defeating 
the antispeculative purpose of this provision. to 

We also disagree with the assertion of Kerr-McGee's attorneys Utat the 
company is not disqualilied by section 2(a)(2)(A) from receiving new 
leases because it has been producing coal from its LMU since 1988 in 
accordance with standard industry practice. BLM'S regulations and 
guidance make dear that a lessee still would be considered as producing 
coal in accordance with standard industry practice, even though 

'H..R.~. No. 681111. 13; 122Co .. ". Rec. 4811 (1m) 

92 LD III. fl48..61 (lilI6) The ~ SoIkltor'. opinion" alIo" oddI wttlI an omce of TechnolocY * 'lent I'f'POrt on If!diort 2(a)(2XA). "F'bc.entlaI EtfK"S of Section 3 of Uoe FedenJ Coal ~ 
Amendment. Act of 197().A SpedaJ Report," OTA·rr£.300, Mar 1988, p 8t. 

'We alIo note UW aoe::ordir'll to the SoIicilOr'. April II , 1984, opinion, ewn ill J~'. LMU failed to 
prod~ coaIln commen:ial quantities durtnc the LMU'. ditltent deYHlpment penod. Uoe ~ would 
notbeconside~ as~)' Itoeu,IblelO ~I~ the IeMes IsIued dunrc INs period ..... e 
d15qree. &JCh leuee would ha~ been t.ued In vlolllion of the .Italutofy requi~t of !IIe(.'UOn 
2(a)(2XA), le., alesaee 111ntlilible to receive new mlnm.I1e&III!I wh!n not productn, coal In 
commerdal qlWltities on a pre-FCLA.A}eMf! 
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production is interrupted for short periods (i.e., days to months). While the 
repair of equipment and weather conditions are examples oC such 
short-tenn interruptions, the cessation oC production because oC market 
conditions is not listed as an exception. In Cact, BlM: Instruction 
Memorandum No. 87-525 clearly states that market conditions do not 
justify thP suspension of productior 

\\oe believe that KelT McGee's lnterpretation oC-standard industry 
practice- conflicts with the congressional policy behind F'CUA-to spur 
coal production from Cederalleases-which remains as valid now as when 
enacted in 1976. In passi'ng FCLM, tlle Congress wished not merely to 
increase the nation's supply of coal but also to increase the Cederal 
contribution to that supply. There is no evidence to suggest that dwing 
periods of low coal demand, the Congress intended federal coal leases to 
remain idle while state and private leases wiUt more stringent tenns 
provided such coal as the market required. Indeed. the idea that operators 
could treat their federal coal reserves as surplus to be called on only in 
periods of peak demand appears to contradict squarely f'CLM. 's goals of 
encouraging current production and di.scowaging the speculative holding 
of federal coal. 

Section 2(a)(2)(A) does not require coal production in a depressed market. 
Rather, a lessee wishing to qualify for new leases 11'.<13 seU or relinquish the 
leases that are causing disqualification. Such transfers will either allow the 
leases to be obtained by an operator who will produce coal from them or 
will allow Interior to re-lease the tracts in question. 

FClM provides that LMUS be used to foster the maximum economic 
recovery and the efficient, economical, and orderly development or federal 
coal. However, 8l.\t allowed the act's LMU provision to be used when the 
primary purpose was to extend the lite of a soon-to-be-tenninat 
nonproductng federal lease by combining it willi a much smaUer, newly 
acquired lease. This action raises concerns about fairness, precedent, and 
compensation to the government for 89 other federal coal leases that are 
within 5 years of being terminated for lack of production. In July 1994, 
Interior officials advised us that they are developing criteria to prevent 
lessees from using the LMU provision principally to extend Ole tife ot 
nonproducing federal coal leases. 
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The Northwestern Resources Company (NWR) lJIlU is different from other 
existing LMUS in the areas covered by our review in that a nonproducing 
federal lease that. otherwise would have been terminated was combined 
with a much smaller, newly acquired federal lease primarily to extend the 
life of the nonproducing lease. OLM'S Wyoming state office noted that. the 
small lease, acquired under the L8A process, was tlle only LOA lease that tlle 
office was aware of that. would require a new mine to start production-all 
other L8A leases had been acquired to extend the life of or solve coal 
quality problems with existing mines. In July and September 1992, BlJIl 
officials responsible for the areas included in our review told us that there 
were 13 existing !.MUS, 12 of which were producing at that lime. All 13 LMUS 
had been fonned from existing federal coal leases, none of which was less 
than 4 years old. 

In the Wyoming portion of the P')wder River Basin, a large federal coal 
lease known as the Rocky Butte tract, containing an estimated 545 million 
tons of recoverable coal, was due to tenninate in February 1993 because 
the lessee NWR-had not produced coal from the lease. NWR acquired the 
Rocky Butte lease from another company in late 1 ~ess than 3 yean 
before the lease had to meet its diligence requirement or be terminated. As 
part of a subsequent evaluation, 8lJ1l'S Northwest Regional Evaiuation 
Team concluded that the price that NWR paid to acquire the Rocky Butte 
lease represented a speculative coal value and the lease had no chance to 
achieve production tn time to meet its diligence requirement 

However, before the Rocky Butte tract lease would have tenninated, NWR 
applied for a federal coal lease on an aQjacent tract of land containing an 
estimated 55 million tons of recoverable coal with the intent of fonning an 
lJofU. NWR publicly stated that the primary purpose of acquiring the smaller 
tract, known as West Rocky Butte, was to fonn an LMU to save the Rocky 
Butte tract from terminating for not achieving diligence. Even before the 
lease sale was held, 8lM officials in tlle Casper District Office were 
reviewing a draft application and mine plan for the proposed utu. By 
leasing the West Rocky Butte tract and combining it with the much larger 
Rocky Butte tract into an LMU, NWR would extend by 10 years-until 
2003----the diligence period within which it would be required to begin 
commercial production and paymenl of federal royalties. 

On Seplember 24, 1992, before tlle pending West Rocky Butte lease sale, 
we requested that the Director of B1..\I reconsider the appropriateness of 
the sale and the subsequent fonnation of an L'dLJ. (See app \' _) .ve wen
concerned that the effect of allowmg NWR to (onn this LMl would be La 
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provide the company with an additional 10 years in which to meet FClM's 
diligence provision on tlle existing lease and could set a precedent (or 
other nonproducing federal coal leases that were getting close to 
tennination. BLM'S response to our inquiry noted that holding the lease sale 
for the West Rocky Butte ttact was in the public's best interest, but the 
response did not explain how the sale and proposed .... " would fosrer the 
maximum economic recovery of the coal deposit any more Ulan reoff'ering 
the lease b"aCt for sale at a later date would. (See app. VI.) 

NWR submitted a fonnal application to BLM on January 7, 1993, to combine 
the Rocky Butte and West Rocky Butte tracta into an IAIU. SubsequenUy, 
on January 19, 1993, BLM awarded the West Rocky Butte lease to NWR, the 
sole bidder. The lease was made retroactive to January 1, 1993. And, on 
December 10, 1993, BLM approved the 1..' ru, effective January 19, 1993, 
thereby extending, by almost 10 years, the life of the Rocky Butte tract~ 
which otherwise would have tenninated in February 1993. BUt, however, 
did not have criteria for deuonnining that approval of an lMU was 
consistent with f'C1..AA s goals of discouraging speculation and encouraging 
the development of federal coal leasE"S. 

Furthennore, BLM approved the fonnation of the LMU application, 
apparently accepting the company's statement that it would begin 
production within the new diligent development period, even though BLM'S 
figures suggested that the LMU could not begin production within this time 
frame. NWR stated in its LMU application that coal production from the LMU 
would begin in 199&-weU within the time frame required. to meet the act's 
diligent development provision. However, in arriving at a minimum 
acceptable bid for the West Rocky Butte tract., which in part was based orl 
the assumption that. U\e tract would be included an the proposed LMU as 
weU as on BLM's analysis of the market for Powder River Basin coal, BLM 
concluded that. coal production from the LMU would not start until 2016. 
BLM'S projected production date is 13 years after the proposed LMU'S 
diligence period lenninates. 

BLM'S approval of NWR'S LMU raises concerns relating to faime&>, precedent, 
and compensation to the government. In order to meet FCLM'S diligence 
requirements, other coal lessees have allowed their leases to terminate or 
faced having to product" coal under unecononuc conditions in order to 
hold them. In the case of NWR, the company acquir£>d a small coal tract 
located next to an existing, much larger, hut soon to be tenninaLed federal 
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lease. Consequently, it was able to obtain a 100year diligence extension 
through the u.tU pro'\ ision. 

NWR's lMU could set a precedent for other nonproduclng federal coal leases 
to be formed into LMUS to primarily extend the diligent development period 
of the existing lease(s). In the areas we reviewed, 16 nonproducing federal 
leases were in pending LMUS. For example, in Utah, there were 9 pending 
LMU applications to consolidate 14 nonproducing leases. 1llree of ilie 
applications, if approved, would result in LMU trncts with no mine. A fourth 
application included a lease with a mine, but the mine was not producing. 
The remaining three u.rus would each contain at least one producing lease. 
Nationwide. as of September 30, 1992, there were 89 active but 
nonproducing leases with 5 years or less remaining to meet their diligent 
development requirements. 

Approval of LMUS primarily to extend the life of a federal coal lease may 
result in a substantial loss of revenut;: to the federal government compared 
with reoffering the tract for lease. By extending leases that are about to 
terminate, the federal gowmment grants lessees the right to postpone 
production and related royalty payments without compensation to the 
government. Furthermore. while NWR was the sole bidder for the Wt:st 
Rocky Butte lease and the federal government received a $16.5 million 
bonus bid, allowing the Rocky Butte lease to terminate and reorrering the 
two tracts as a single new lease tract may have generated a larger bonus 
bid and brought the lease into production as soon or sooner than 8LM 
estimates tl1at NWR will. BLM officials concluded in 1990 tl1at if the Rocky 
Butte lease terminated, there would be no impediment to future 
development of the tract by the lessee or another entity when the market 
for Powder River Basin coal was no longer saturated. BUt also noted that 
letting the lease terminate and then offering the combined Rocky 
Butte/West Rocky Butte tract would create a far more competitive leasing 
situation where numerous companies could bid on the combmed tract, 
rather than just NWR. BLM'S Branch of Mining Law and Solid Mmerals and 
the Northwest. Regional Evaluation Team in Wyoming estimated that 
bonus bids for the Rocky Butte b"act could range from $25 million to 
$125 million. Th'acts in ilie Powder River Coal Basin, somewhat smaller in 
size than those in Rocky Butte, have sold for large bonus bids. Fo r 
example, in 1992. the West Black Thunder tract, with an estimated 
418 million tons of coal (compared with the estimated 600 nullion lans of 
recoverablE' roa,l in the combined Rocky ButtelWest Rocky Butte tract ), 
sold for $72 million. And the North Antelope! RocheUe tract, with an 
estimated 394 million tons of coal , sold for $87 million. 
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FCUA does not specify, nor does BlM: have criteria for detennining, when 
an LMU is consistent wiUt F'CL.AA'S goals of discouraging speculanon and 
encouraging the development of federal coa1leases. However, on 
December 10, 1993, 8lM published in Ute Federal Register an advance 
notice of proposed rulemaking requesting public comments on all aspects 
of LMUS, including the issues discussed in this report. In July 1994,lnterior 
officials told us Utat they are considering proposed regulations that would 
provide criteria for 8LM to use in detennining whether to approve 8.\ LMU. 

Both we and Interior agree that 8LM has taken certain actions that do not 
further FCLAA '5 goals of discouraging speculation and encouraging Ute 
development of federal coa1leases. We continue to believe that 
Kerr-McGee is not qualified to obtain federal mineral leases under section 
2(a)(2)(A) because it has not produced coal in commercial quantities from 
the uru since the LMU was fonned and indeed has not produced any coal at 
all from the LMU since 1988. Interior's interpretation of this provision fails 
to encourage the development of those federal coal leases as 
contemplated by the act. While Interior concluded that section 2(aX2)(A) 
has not prohibited BlM: from issuing leases to Kerr-McGee, the Associate 
Solicitor acknowledged that this view was "not entirely free from doubt" 
and represented an interpretation that was "a matter of policy fonnulated 
by the previous administration that meets the letter of the law." 
Furthennore, the Associate Solicitor conceded that this interpretation 
"appears not to be in concert with a major goal of FCU.A, which was to 
reduce speculation" and the regulation could be amended as part of the 
proposed rulemaking on LMU issues. 

Since March 1988, Kerr-McGet: has obtained 36 mineral leases covered by 
the MLA. Because BLM lws deemed Kerr-McGee to be a qualified lessee, 
Kerr-McGee can r ontinue to obtain additional oil. gas, coal, and other 
mineralleast"S, even without producing from existing coal leases that it 
has held for over 20 years, until later in the !.MU'S diligent jevelopment 
period. By contrast., 8lM has regularly disqualified other lessees with 
nonproducing federal coal leases from obtaining additional mineral leases. 
Ln addibon, other companies that were not qualified to obtain additional 
mineral leases reestablished then qualifications by relinquishing 
nonproducing leases, 8SSlgning leases to unrelated entities, or combining 
leases into producing LMUS. 

8LM has aLso allowed the act's I.MU provision to be used when the primary 
purpose was to extend the We of a federal coal lease that was about to be 

Pare 31 



Recommendations 

Agency Comments 
and Our Evaluation 

C".pter Z 
BLM Haa TUea AeUoaa n.t Do Not 
Furt.l&er FCLAA'. Go&II or Dl«o~ 
SpeeulaUoft and Encov.,m. [)enlopment 

tenninated because it had not achieved its diligent development 
requirement We are concerned that BIAI'S actions may encourage other 
coal lessees to fonn LMUS for the primary pwpose of extending the diligent 
development periods of their nonproducing federal coal leases. While 
BLM'S actions were taken without criteria defining when the fonnation of 
an LMU would further f'CLM'S goal of discouraging the speculative holding 
of federal coal leases and encouraging the development of coal production 
from federal leases, Interior is now considering proposed regulations that 
would provide such criteria 

We recommend that the Secretary of the Interior cease issuing any 
additional MLA leases to unqualified companies and amend existing 
regulations to ensure that lessees holding pre-F'CLAA leases will not be 
issued new mineral leases under the MLA unless they have met the coal 
production requirements that FCLAA added to the MIA. 

With respect to the MLA leases already improperly issued to Kerr·McGee o r 
other companies t.ha1 were not qualified, we recommend that. the Secrew...1 
review these leases for o.ction in accordance witll all applicable statutory 
and regulatory provisions. 

In addition, we recommend that Interior continue its ~fforts to revise its 
regulations to provide criteria that 8LM can use to detennine whether tlle 
fonnation of an LMU is consistent with f'CLM'S goals of discouraging 
specularion and encouraging the development of federal coalleascs. We 
also recommend that for each LMU approved, BLM document how the 
approved LMU meets these regulatory criteria 

Interior's Solicitor, as well as Kerr-McGee, disagreed with our conclusion 
that Kerr-McGee was ineligible to receive new leases under the MLA 
because two pre-fCLAA coal leases that Kerr-McGee holds have not 
satisfied the production requirements of section 2(a)(2)(A) of the MLA. The 
Solicitor stated that the Secretary of Ule Interior has Ule auUlority to issue 
regulations that substitute an !..\IU'S diligent development requirement for 
commercial production requirements that holders o f pre-F'Cl.M.leases must 
meet 1.0 remain eligible under section 2(a)(2)(A) 1.0 obtain additional 
federal mineral leases. We believe that the MUo provides no authority fo r 
exempting Kerr-MeGee's pre-FCLAA leases from the requirement tl) produce 
coal from those leases in order to contlnue to be eligible. In addition , 
alUlough Inten or's regulations provide for temporary suspensions of 
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mining operations, we do not believe that KerrwMcGee's production 
stoppage for a continuous 6-year period is Ule kind of temporary 
suspension envisioned by Interior's regulations. Despite the Solicitor's 
disagreement, the Solicitor stated that while 8LM'S interpretation of and 
compliance with section 2(aX2)(A) was the policy of past administrations 
and arguably did not well selVe a mllior goal of FCLAA-to reduce 
speculation-the regulation could be amended at any time and may be 
considered in the proposed rulemalcing on LMU issues. 
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Chapter 3 

Enviromnental Assessments Do Not Always 
Address Cumulative Impacts of Coal Mining 

Coal Mining Can 
Greatly Affect the 
Surrounrling 
Environment 

Since decertification o f the federal coal regions, most lease sales have 
added. reserves to existing mines rather than providing the basis for new 
mines Consequently, BUI and the Forest Service have genera1ly prepared 
tract-specific environmental assessments rather than the more 
comprehensive regional environmental impact statements prepared under 
the regional leasing process. Federal regulations and BlM'S and the Forest 
Service's policies require that cumulative impacts be adequately assessed 
and that these impacts be documented in £AS and ElSS. 

While EA5 can provide an adequate basis for identifying and addressing 
cumulative environmental impacts, we found that documents prepared by 
BLM and the Forest Service did not always identity and address the 
cumulative impacts of coal mining. Specifically I the £AS and EISS prepared 
for coal leasing in three of the four locations that we reviewed addressed 
cumulative impacts on most resources, whereas £AS prepared in Utah 
addressed cumulative impacts on only a few resources. For the purposes 
of this review, we considered that the &gene:, had addressed tlle 
cumulative impacts if the EA or EIS (1) contained a brief discussion 
presenting evidence demonstrating no significant cumu1ative impact to the 
individual f""SOurces or (2) referenced direct1y to a section in a prior 
environmental document or study. Documentation of impacts in E.lSS and 
F.AS is imponant because it clearly demonstrates that environmental 
impacts have been considered. The failure to consider the potential effects 
of coal mining on key resources, such M groundwater and wildlife, could 
have serious adverse consequences. 

Both the surface and underground mining of coal can greatly affect the 
surrounding environment. Surface mining ~ the overlying topsoil 
and vegetation, while underground mini.ng can fracture the overlying rock 
strata and cause it to subside. Also, water draining from mined areas can 
poUute surface water, and groundwater aquifers can be destroyed, 
depleted, or degraded. Coal mining can also adversely affect fish and 
wildlife habitat and can degrade the human environment by putting 
additional stram on a nearby community's infrastructure. For example, a 
large influx of new workers at 8 coal mine can put an additional burden on 
existing transportation, housing, schools, health care, law enforcement, 
water, and sewage facilities. When the potential impacts of coal mining are 
identified in EAS or ElSS, these impacts can often be mitigated, and thr land 
can be reclaimed and restorM, to some degree, to its original appearance. 
In some instances, wildlife habitat can actually be improved. Coal mining 
can also have positive impacts. The creation of new jobs in an 
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economically depressed area is generally welcomed by the community. 
Associated increases in state and local taxes can be used to improve the 
community's infrastructure. 

Beginning in the 19605, the Congress passed legislation to protect the 
environment from Ute effects of various activities including coal mining. 
The National Environmental Policy Act directs the responsible federal 
agency to prepare a detailed statement on the environmental impact of 
m~or federal actions that significantly affect the quality of the human 
environment. FCLM specifically directs the Secretary oftlle Interior, before 
issuing a coal lease, to consider the effects that mining may have on the 
environment, Ute economy, agriculture, and public services. 

Under regulations implementing NEPA, federal agencies are required to 
analyze and document environmental impacts m either an EA or an ElS. An 
EA is intended to be a concise public document that. briefly provides 
sufficient evidence and analysis for determining whether any significant 
impacts exist. If upon completing an EA., the agency does not identify 
significant impacts, it prepares a finding of no significant impact; this 
completes the environmental analysis. However, if significant impacts are 
found after preparing an EA. or significant impacts are expected initiaLly, 
the agency must prepare a more-rl ,-tailed and formal EJS. NEPA'S regulations 
list extensive requirements for the fonnat and content of EISS but are not 
as specific for £AS. 

NFPA'S regulations allow individual agencies to identify specific actions for 
which an FJS must be prepared and other actions for which a less-detailed 
EA is adequate. In implementing FCLM., BLM has promulgated its own 
regulations, which ouUme how B~ is to assess the environmental impacts 
of coal leasing and how to detennine wheUter an EIS or an EA is needed. 
When leasing federal coal under regional leasing procedures, BLM'S 

regulations require that the Bureau prepare an EJS on the combinations of 
tracts that are to be offered for lease. When leasing under the l.BA process, 
the surface-managing agency may prepare either an EA or an EIS, 
depending on the significance of anticipated lIDPacts. Of the 11 
environmental documents that we examined, the surface- managing 
agency prepared an EA for 10. BLM prepared an EIS for the West Rocky 
Butte Tract in Wyoming's Powder River Basm because the lease 
application was for a new mine start, which could signIficantly affect the 
environmenL 
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The preparation of environmental documents can be a collaborative effort 
of Ute affected federal agencies. For example, in Wyoming,Interior's 
Office of SUlface Mining contributed to the preparation of all four EM and 
ELSS that. we reviewed, even though BlAt was the lead agency. The Forest. 
Service also contributed to the EA prepared by BLM for the West Black 
Thunder Tract in Wyoming because some fede1'1lliands witllin Ille lease 
boundary are managed by the Forest Service. In Ute Wasatch Plateau of 
rentnJ. Utah, the Forest Service takes the lead in preparing environmental 
documents, and 8LM is a contributing agency. BLM was the sole agency 
involved in preparing tne EM that we examined in Alabama and Kentudc;y. 

In addition to NEPA'S regulations that require agendes to evaluate 
c umulative impacts, BLM'S and Ule Forest Service's handbooks for NEPA'S 

implementation contain poUcy stating that tne results of agencies' analysis 
must be documented in EM and £ISS. A cumulative impact is the impact on 
the environment that results from the incremental impact of a single 
action when added to olller past, presen~ and reasonably foreseeable 
future actions. For example, when a federal agency evaluates the impact 
of water draining from a mine on a nearby stream's trout fishery, it rnust 
detennine this irnpact together with drainage fro rn nearby mines and from 
new mines frorn which water is planned to be discharged into the stream 
in the future , It is important to consider actions collectively because a 
certain action that individually may seern to have a rninor impact rnay have 
a significant impact when added to other actions. 

Environmental documents prepared for coa11ease appUcations in Utah 
addressed few of the cumulative impacts from coal mining, whereas 
environmental documents that we examined in Kentucky and Wyoming 
addressed cumulative impacts on most. resources. 8LM and Forest Service 
officials in Utah reported that they did not address cumulative impacts in 
£AS because these impacts were already discussed in previously prepared 
ElSs that they used in their analyses. They added that documentation of 
cumulative impacts on many of the resources was unnecessary because no 
issues concenting these f'PSOurces were raised during scoping meetings. 
However, this detennination was not rnade pan. of the EA. In Wyoming and 
Kentucky, where environmental documents rnore cornpletely documented 
cumulative impacts, we found that thf> pubtic was more involved in the 
environmental e\-1l1uation process, 
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In the four areas we visited, BIM and Forest Service interdisciplinary teams 
prepare EAS and EISS. These interdisciplinary teams generally consist of 
individuals with occupations appropriate to the scope and issues to be 
discussed in the environmental document. For coal leasing, these 
individuals include geologists, biologists, mining engineers, and 
economists. OLM'S and the Forest Service's handbooks contain lengthy lists 
of resources that should be analyzed when preparing environmental 
analyses. However, not all resources are affected by coal mining. BLM and 
Forest Service officials said that when evaluating coal leasing, it is 
important to evaluate cumulative impacts on air quality, surface water 
quality and quantity, groundwater quality and quantity, fisheries , game 
species, threatened and endangered species, socioeconomic resources, 
transportation facilities, visual resources, and recreation. In addition to 
these resources, BLM officials responsible for £AS in Alabama and Kentucky 
also evaluate cumulative impacts on wetlands and Ooodplains and on 
vegetation. 

We examined £AS and EISS prepared for Illeases-by-application filed for 
tracts in the Wasatch Plateau-Book c wrs of central Utah, the Powder 
River Basin in Wyoming, the Warrior Basin in Alabama, and the 
Appalachian Basin in Kentucky. We detennined whether cumulative 
impacts to the above resources were addressed in each EA and E1S and the 
level of detail contnined in each document. Our criteria for considering the 
cumulative impact to be addressed was that the environmental document 
( I ) contain a brief discussion of the evidence demonstcat.ing no significant 
cumulative impact on the individual resource or (2) reference directly to a 
section in a prior environmental document or study. Some agency officials 
said that they considered cumulative impacts but did not document the 
results in EAS or EISS. For the purposes of our analysis, we did not consider 
this to meet the agencies' regulatory requirement that cumulative impacts 
be assessed and documented in £AS and EISS. However, we do not Ultend 
our analysis to be a review of NEPA'S compliance. Our results are 
summarized in figure 3.1. 
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Environmental 
Assessments in Utah Do 
Not Specifically Address 
Cumulative Impacts on 
Most Resources 
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Source· lrail MouUin, Oui'ChupM, and CUIIe Valley EAs were prepafed by !he FOI'es' SGf'iICe 
All 0Ihef doa.rnenta were prepaled by BlM 

Upon reviewing £AS and ElSs prepared by BLM and the Forest Service for 
the 11 lease applications, we found that 2 of the II documents specifically 
addressed cumulative impacts on all relevant resources. Four EAS, all of 
which were prepared in Utah, addressed cumulative impacts on les.c:; than 
half of the resources, while three £AS and one EIS prepared in Wyonung 
and one prepared in Kentucky addressed cumulative impacts on 
90 percent or more of the relevant resources. Resources most frequently 
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absent in discussions on cumulative impacts included fisheries, recreation, 
and game species. On the other hand, all documents addressed cumulative 
impacts on socioeconomic resources, and only one document failed to 
address threatened and endangered species. 

The number of resources absent from discussions on cumulative impacts 
varied according to where the environmental documents were prepared. 
BLM'S Wyoming Office addressed cumulative impacts, on average, on 
87 percent of the relevant resources per document. On the other hand, BLM 
and the Forest Service in Utah only addressed cumulative impacts on an 
average of 22 percent of the relevant resources per document. The Eastern 
States 8LM OfIice, which is responsible (or £AS prepared for Alabama and 
Kentucky, addressed cumulative impacts on an average of 81 percent of 
the relevant resources. 

AJUtough D!AI and Forest Service officials in Utah stared that Utey 
evaluated cumulative impacts on all the resources, they did not address or 
document all of their results in EAS. They told us that. it was unnecessary to 
document much of Iile cumulative impact analysis because these impacts 
had already been documented in the previously prepared EISS (or the 
Round D Regional Sale (Round D £IS) and for Ute Manti·LaSal National 
Forest £IS (Manti·LaSal £IS). They said that Ute £AS Utey prepared simply 
updated th se cumulative impacts. 

This process of referring to a previously prepared environmental 
document is called tiering, and its use may eliminate repetitive 
discussions. Agencies m~ incorpocat.e by reference general discussions 
and concentrate solely on the issues specific to the statement being 
prepared. We believe that neither BLM nor the Forest. Service in Utah 
clearly tiered their £AS to previously prepared EISS. None of their attempts 
to tier specifically state that cumulative impact analyses from the 
previously prepared ElSS were used to prepare the current EAS. Also, none 
of these attempts summarized cumulative impact discussions contained ; "1 

these EJSS. For example, BLM'S only reference to the Round n £15 in tJ>e 
Centennial Tract is a statement explaining that this tract is part of two 
proposed tracts previously recommended for leasing. The only statement 
in the Forest Service's £AS linking them to the Manti·LaSal EIS is a sentence 
stating that cumulative impacts are expected to be wiUtin threshold limits 
established in the Manti·LaSal EIS. Although the Forest Service documents 
that it used the Round n EJS in deciding to lease, this statement makes no 
reference to cumulative impact analyses and only appears in the findings 
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of no signilIcant impact, a two- to ~e document issued separately 
from £AS. 81M and Forest Service interdisciplinary team leaders -.eel that 
their links to cumulative impact discussions in previous EISS could have 
been clearer. 

BIJI and Forest Service officials also told us that cumulative impacts on 
many of the resources were not documented because they were not raised 
as issues during &coping. Scoping is a process employed early in the 
environmental evaluation by which agencies, together with interested and 
atrected parties, identify the significant issues to be analyzed in depth and 
eliminate from detailed study the issues that are not significant Although 
we acknowledge that scoping can be etrective in focusing the analysis on 
important issues, we were unable to verity that: the agencies had evaluated 
Ute cumulative impacts on all the resources because of the lack of 
documentation in £AS. 

Cumulative impacts were more completely addressed when the public 
chose to be more involved. BLM officials in Wyoming told us that because 
of concel1\9 expressed by environmental groups and local citizens, they 
addressed environmental impacts in more detail than would be expected 
in most £AS. In addition, they added that when the public expressed 
concem over impacts on a specific resource, they discussed impacts on 
this resource in greater detail in subsequent environmental documents. 
Attendance at public meetings on environmental impacts in Wyoming was 
high, and an environm(l' . group was also active in commenting on F.AS 

prepared for tracts in kentucky. 

On the other hand, BlM and Forest Service officials in Utah told us that. 
there was a lack of public concern over coal leasing in central Utah. At 
meetings to identity the possible scope of environmental imp.a.cts, 
attendance was low, generally consisting of coal company representatives 
and 81.M and Forest Service persoMelln addition, Fo~ est Service officials 
noted that they received few public comments on the three £AS that the 
Forest Service prepared. Members of one UfJ'h environmental group told 
us that because of their limited resources, they are not concerned with 
coal mining in Utah'. Wasatch Plateau and Book Clitrs bu~ instead, 
concenlJ'8te on their higher priorities in the Canyonlands and Kaparowitz 
Plateau. We also noted that there was little public involvement in 
environmental review in Alabama, where the Yellow Creek £A addressed 
cumulative impacts on 62 percent of the resources. 



Conclusions 
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Since decertilicalion or the rederal coal regions, surface-managing 
agencies, for the most part, have prepared tracWpedfic EAS rather than 
the more-detai1ed EISS prepared under the regional leasing process. While 
these documents can provide an adequate basis for identifying and 
addressing the cumulative impacts of coal mining, they did not always do 
that. NEPA requires that cumulalive impacts be adequately us eS8ed, and 
federal regulations and BLM'S and the Forest Service's handbooks require 
that these impacts be documented in £AS or £ISS. The environmental 
documents prepared by !lUI in Wyoming and the eastern stsI.es addressed 
cumulative impacts on most resources. whereas £AS prepared by 81M and 
the Forest Service in Utah addressed cumulative impacts on an average of 
only 22 percent of the resources. In Kentucky and Wyoming, where £AS 

and £ISS more completely addressed cumulative impacts, the public chose 
to be more involved in the environmental evaluation process. In Alabama, 
there was little public involvement in the environmental review process. 

----~----~~~~~~~~==~==.~~ Ag C ts Both Interior and Agriculture OC"epted our proposal to reemphMize to 
ency omn en field peniOnnel the irlportance or complying with requirements ror 

and Our Evaluation identifying and addressing cwnulalive environmental impacts from coal 
leasing and development. As a result, we are no longer making a 
recommendation. On March 17, 1994, in response to a draft of this report, 
81M issued an instruction memorandum to its field offices directing that 
each environmental document either directly address cumulative impacts 
or incorporate, by reference, other environmental documents that address 
cumulative impacts. 
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Chapter 4 

Projecting Demand for Coal Is Not 
Necessary to Meet FCLAA's Objectives 

Projected Coal 
Demand Was 
Considered in Setting 
Regional Coal Sale 
Targets 

BLM initially used projected demand for coal in its regional leasing program 
to help it detennine the amount of coal to lease. Although FCLM did not 
require 8LM to consider the demand (or coal when making leasing 
decisions, BLM chose to consider demand under its regional leasing 
process to set leasing targets and meet objectives that it had set for the 
coal program. However, difficulties in accurately projecting demand led 
8LM to quickly reduce its reliance on demand in detennining the amount of 
coal to Ie . Under Ute lease-by~lication process, 8l.M does not set the 
amount of coal '" be lell5ed ""d llIus does not use projections of llIe 
demand for coal for that purpose. Not using the demand for coal in BLM'S 
LBA process should not adversely affect FCLAA'S objectives, provided that 
provisions in FCI.AA such as those dealing with diligence and fair market 
value are enforced. Thes<' provisions, for example, help ensure that leased 
coal will be developed in a timely nwmer and that. the government 
receives a fair price. 

In 1979, Interior issued regulations for a coal-leasing program designed in 
response to an anticipated large demand for federal coal. The regulations 
established procedures for detennining future coal-leasing targets, in part, 
on the basis of the projected demand for coal,' Although consideration of 
the projected demand for coal was not required by FCL.V., BLM chose to use 
projected demand along with other factors to meet the coal program's 
objectives. These objectives include (1 ) meeting national energy 
objectives, (2) promoting more desirable methods of developing coal, and 
(3) increasing competition in the coal industry. 

Under regional leasing, BLM initial.ly tried to lease enough coal to exacUy 
meet the demand and production estimates derived from the Department 
of Energy's (OOE'S) projections. BLM estimated the amount of coal 
production expected in each coal region in the absence of new federal 
leasing, and if this estimate fell short of DOE'S regional coal production 
goal , BLM would initiate new federal coal leasing to compensate for the 
shortfall 

However. the procedures for setting leasing targets provoked considerable 
controversy over the feasibility of precisely predicting coal's supply and 
demand It is very difficult to accurately predict the demand for coal, and 
the further into the future the forecasts are extended, the more unreliable 
the predictions become, For example, DOE'S medium 1978 coal demand 

1~.JuI¥ 1982 rqulaUoIWc:han,ed die proocess fotdetftminlrc MW1! cc.I demand ftocn one that 
.u IeMinc ~ to one that.wts leasinileYeil to attoWlt for the ~nl,y in forecastlnll th~ 
fUtW1! ~ for coal.. 
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Projected Demand 
Does Not Determine 
the Amount of Coal to 
Be Leased in the LBA 
Process 
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projections Cor 1990 were 70 percent higher than what actua1Iy occurred. 
Ditftculties in projecting demand stem from the inherent Wlcertainties in 
projecting electrical consumption, the use oC alternative fuels, 
improvements in technology, and the ultimate effects oftl\e Clean Air Act. 
As a result. Interior de-emphasized the use of projected demand as a 
detenninant of tile amount oC coal to be offered Cor lease and lnstA!ad used 
projected demand as only one of many factors in deciding the amount of 
coal to be offered. 

Under the current L8A process, projected demand does not detennine the 
amount of coal that. BLM offers for lease. 8LM'S coal regions changed to the 
LBA process because companies had excess production capacity from their 
existing leases and the demand for additional coal leases was low. 
Although BLM regulations require that projected demand be considered in 
the regional sale process, they do not require BLM to use such projections 
in the L8A process. Consequently, BLM does not base its decision to offer a 
speciJlc tract for lease on projected demand for federal coal. lnstA!ad, a 
company's application to lease a specific coal tIact initiates the leasing 
process. Collectively, industry's expressions of demand for leases largely 
decide the amount of coal offered. 8l.M also exercises s e discretion 
about the amoWlt of coal offered by reconfiguring lease tracts to ensure 
maximum economic recoverY or delaying processing applications in 
response to c~ in the coal markeL 

According to a 81M official, companies generally have a good 
understanding oC the coal market, and if they are willing to PI\Y the fair 
market value for a tract.. then they are demonstrating the demand for coal. 
Also, this official stated that f'CLAA'S diligent development requirement 
discourages companies from leasing tracts thai they do not intend to mine 
in a timely manner. As mentioned earlier, FCLM'S requirements that leases 
be tenninated if they are not producing commercial quantities of coal 
within 10 years of a lease's issuance were intended to discourage the 
speculative holding of coal leases. 

'Mu:imu.m eco.lOmk: ~ meana that, CMI the b.- o( indusuy'llWldard ~na: pnc:ticft, aU 
prolltable poniona o( aleued (edHaI coal deposit must be mined. 
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FCLAA's Objectives 
Can Be Met Without 
Tying Leasing Levels 
to Projected Demand 
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FCLM addresses major congressional concerns with the federal 
coal-leasing prograrn-speculation, concentration of holdings, fair return 
to the public, maximum economic recovery of the resource, environmental 
protection, and planning and public participation. It addresses these 
concerns by requiring that companies diligently develop their leases, the 
Justice Department review the concentration of the market, the federul 
government receive fair market value, and potentlallease tracts be 
configured to maximize the recovery of coal. If these provisions are 
enforced, F'CLM'S objectives can be met without trying to match leasmg 
levels to projected demand. For example, enforcing the diligent 
development provision discourages companies from leasing tracts that 
they do not intend to mine in a timely manner, thereby discouraging the 
speculative holding of leases and encouraging the production of leased 
coal. 

f"Cl..AA does not require that leasing levels be tied to projected demand as a 
means of achieving the act's objectives. However, under the regional 
leasing process, 81M tried to tie leasing levels to projected demand. 
Although some of Congress's concerns could be partially addressed by 
leasing exactly the amount of federal coal needed to meet projected 
demand, this proved very hard to do and the effort was discontinued. (See 
app. n for a discussion of the demand for coal and the problems involved 
in forecasting those levels). 

Proponents of using projected demand, however, argue that demand 
projections are important because they influence the govemrnent's return 
from lease sales and should, therefore, influence whether and when BLM 
offers leases. For example, they argue that leasing would be cwtailed in 
weak markets where leases would obtain a lower fair market value and 
increased in strong markets where lease values would be higher. However, 
we do not believe Interior could count on receiving a higher value for 
leases if it adjusted leasing levels to meet projected demand. Even if 
projected demand and coal prices are low when a lease tract is sold, there 
is no guarantee that they will be higher in the future or that the net present 
value of tlle resource will increase with a delay of the sale. Fwthennore, 
FCUA requires the receipt of fair markel value, not maximization of federal 
revenues. BLM ensures that it obtains fair market value by mdependently 
assessing the market value of each coal tract and using the assessed value 
as the mirumum bid it will accept for a proposed sale. 
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BLM Continues to 
Monitor Demand 

Conclusions 
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While BLM'S leasing decisions are no longer tied to projected demand, 8LM 
officials prepare coal market analyses and. together with the regional coal 
teams, continue to monitor the national coal market and review regional 
market information. 8LM officials do not use this infonnation to establish a 
particular level o f leasing but., rather, to discern market trends and to 
estimate future coal prices for their fair market valuations. In addition, 8LM 
officials in Utah use their regional market analyses to detennine the 
priority for processing lease applications. If the o fficials believe that tl1e 
demand (or a particular tract will be high, they give higher priority to 
processing that. lease applicatiol). 

BLM officials and Ute re onal coal teams also use infonnation from the 
coal market in deciding whether to recertify tl1e regions. According to BLM 
officials, if the demand for coal increases significantly, such that it leads to 
an increased number of lease applications, then they may find it 
appropriate to revert to a regional leasing process. At certain leasing 
levels, the regional leasing process offers administrative efficiencies and 
economies of scale, such as conducting a regional EIS rather than 
trac ..... by-tract EAS. However, the levels of increase (both in demand and in 
the number of applications) that would precipitate a return to the regional 
leasing p rocess have not been specified by BLM or the regional coal teams. 

Altho ugh some of f'CLAA'S objectives could be partially addressed by 
leasing exactly the amount of federal coal needed to meet projected 
demand, accurately estimating future demand is difficult. Fwthennore, it 
is not necessary because the act has definite requirements, which if 
eruo' l!d , allow its objectives to be mel. For example, by enforcing FCLM'S 
diligt. .ce requirements, BLM can discourage speculation and encourage the 
development of coal Jeases, and by ensuring that it properly calculates a 
lease's fair market value, BLM can ensure that it obtains (air market value 
for leases. 

According to B1.M officials, if the demand for federal coal increases 
significantly, it may be appropriate to revert to a regional leasing process, 
whereby projected demand is used as a factor in setting leasing levels. 
This regional leasing process o ffers certain administrative efficiencies and 
economies for a large-scale leasing operation. 
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Appendix I 

Geographic Areas of Coal's Production That 
Are Included in This Report 

Powder River Basin, 
Wyoming 

This appendix describes the (our geographic areas we selected Cor study. 
The descriptions of each area contain infonnation on the areas' 
topography, economy, geology, and coal-mining activities. The 
environmental impacts Bssociated with coal mining are also summarized. 

The coal-producing trend in the Wyoming portion of the Powder River 
Basin lies largely in eastern CampbeU Coun~. Minable coal also occurs in 
Converse, Johnson, and Sheridan counties. I The landscape in this portion 
of the Powder River Basin is dominated by plains and low-lying hills 
intemJpted by stream valJeys, ridges, and isolated buttes. Elevations range 
frorn about 3,600 feet in the valley Doors to 6,000 feet in the upland areas. 
The average annual precipitation oC less than 20 inches is only sufficient to 
support a mixture oC grasses and shrubs, but cottonwood trees commonly 
grow within the stream's drainage. 

CampbeU Coun~ is predominantly rural and had a population of about 
33,000 in 1990. Gilletle and Wright are tile largest communities in the area. 
Most of the land in the area is used (or grazing cattle and sheep. Other uses 
include the fanning oC hay and grain, oil and gas development, and coal 
mining. 

The Powder River Basin contains almost 24 billion tons oC coal reserves, of 
which about 7.5 billion tons, or about 32 percent, is under existing Cedeca1 
leases. The ~r coal bed mined in the area is the Wyodak Cool. nus bed 
occurs at the top of the Paleocene Fort Union Fonnation and is generally 
thick and widespread. The coal is subbituminous Z contains little sulfur, 
and can exceed 80 feet in thickness. Coal in the eastern Powder River 
Basin is mined by surface-mining techniques that include removal and 
storage of the overburden for later reclamation. The industry's trend is to 
develop large scale, efficient operations, and many mines produce over 
10 million tons per year. The volume of production compensates for the 
small profit margin per ton on this low-priced coal. 

Groundwater resources should be considered in environmental 
assessments because they could be affected by coal mining in the eastern 

IWe did not lndude In our study thoMI other countlelln the Powder River Basin that do n(JI ha~ 
federal co.l producUon. 

lAs II'ICI'n8fd ~ u.a-~Uft and pmIIIUfe, the c:o.I cyc;1e "IODi through U 
.ace. pe ' ti.pile, ~tuminous, bituminous, anthnodte, and p-aphjte As o~rbutden I~. 

wiler and .... are pr'fMed out oflhe carbon. The ~ the coal's carbon conte~ the hiSner the 
co.l'. ~ _ fuel 
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Wasatch Plateau and 
Book Cliffs, Utah 

,,-,a "x I 
o ... pbx ArM. fill eo.I .. ProdKll_ Tbat 
An I.chtded .. nt. &eport 

Powder River Basin. Discontinuous aquiferS' in the overlying Eocene 
Wasatch Formation are complete.ly disturbed when this overburden is 
removed and stockpiled for reclamation. The main coal seam, the Wyodak 
Coal, is a regional aquifer, and it is removed d' tring mining. The 
undisturbed coal aquifer adjacent to the mined areas can also experience a 
lowering of its water level. In addition, aquifers in the reclaimed areas that 
are backftlled with debris fr ~lm mining experience a decrease in the quality 
of groundwater. 

Wildlife can also be affected by coal mining. Local populations of mule 
deer and pronghorn antelope can be tern rarily displaced. The removal of 
sagebrush during mining and failure to replace it during reclamation can 
adversely affect the habitat of antelope and sage grouse. 

The Wasatch Plateau ar.u Book Cliffs consist of portions of Emery, 
Carbon, Sevier, and Sanpete counties in central Utah. The Wasatch Plateau 
is a series of north...south trending mountains dissected by steep canyons, 
while the Book Cliffs are steep, south-facing cliffs capped by broad, gently 
sloping mountain tops. Elevations in the areas range from about 6,000 to 
over 11,000 feel Desert shrubs, sagebrush, and pinion-juniper woodlands 
dominate the warmer, drier low elevations, while conifers and aspen 
dominate the cooler, wetter high elevations. 

The Wasatch Plateau and Book Cliffs are predominantly rural. The 
four-coun~ ares had an estimated 1990 popuhltion of about 62,000, and 
Price and Richfield are the largest. communities in the area. Much of the 
federal and state land is used for grazing and recreation, but timber and 
minerals are also produced. Much of the private land is agricultural. Coal 
mining, trade, services, and government account for the majority of the 
employment in the area 

The Wasatch Plateau and Book Cliffs contain about 9 billion tons of coal 
reserves, and the state of Utah estimates that. about 2.6 billion tons of this 
amount is recoverable. Less than 10 percent of the total reserves are under 
federal lease. Coal primarily occurs in the Cretaceous Blackhawk 
Fonnation, a thick sequence of sandstone and shale with several coal beds 
from 4 to 28 feet in thickness. Coal is mined exclusively by underground 
methods in this area. Mines generally access the coal seams where they 

' An aquifer III. walH-beu'in& rock fonNltion OW ls pe~1e enouJh 10 yield ~r In sumcit'nl 
quantitiea 10 auppty w~. and spri~ 
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Warrior Basin, 
Alabama 
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crop out along clifI' faces. The industry's trend is to expand existing mines 
Ulrough the use of long-wall mining technology. 

Major environmental effects from coal mining include impacts on the 
area's water resources. The mining of underground coal has resulted in 
subsidence that has all'ected oprings and oiIallow aquifers overlying the 
mined areas. Coal mining can also disrupt the Dow of groWldwarer in the 
mined area and can lead to local dewatering of the regional 
StarpointrBlackhawk aquifer. Water disctw'ged from mines can increase 
the Dow of streams, and some of the receiving streams have been found to 
contain higher concentrations of trace elements such as lead, seleniwn, 
and chromiwn and to be more mineralized than naturally occurring runoff. 
The construction of access roads and surface facWties can inaease 
suspended sediments in nearby streams and can disrupt the migration of 
wildlife. In addition, raptor nests along clilI' faces can be adversely 
atrected by subsidence. 

The Warrio r Coal Basin consists of Walker, Tuscaloosa, Fayette, Lamar, 
Pickens, and small parts of Jefferson and other adjacent counties in 
northwestern Alabama. The area is a plateau of low relief dissected by 
narrow valleys. Elevations range from 600 to I,OOO feet. A moist temperate 
climate with an average annual precipitation of about 64 inches per year 
supports a forest of southern pines and upland hardwoods that cover 
much of the area. 

The Warrior Basin is predominantly rural and had a 1990 population of 
about 924,000. MaJor urban areas include the tities of Tuscaloosa and 
Birmingham. Much of the land consists of unmanaged forest; forestry is a 
!lU\i<>r industry. Secondary land uses include agriculture and coal mining. 

Most of the mineral o wnership of the approx:imate1y 21 billion tons of coal 
reserves in tl\e Warrio r Basin is private. Less than 1 percent of the reserves 
are under federal lease. Mineral rights to federal coal consist of small, 
isolated tracts whose surface is generally privately owned. Bituminous 
coal in the Warrior Basin occurs at the tops of repeating mudstone and 
sandstone cycles in the Pennsylvanian Pottsville Fonnation. Mining is by 
both surface and underground methods. 

Water reSOW1:e5 in the area can be significantly affected by coal mining. 
Both subsurface and surface mining can degrade the quality o f 
groundwater and can locally disrupt the Oow of groundwater. 

,.,e" 



Appalachian Basin, 
Eastern Kentucky 
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Groundwater moving through mined areas becomes more mineralized. 
Aquifers over sunace--mined areas are removed, and aquifers adjacent to 
swface £fld underground mines can experience local dra:wdown. 
Mineralized or acid drainage from underground mineb can pollute 
receiving streams, killing aquatic life and adversely affecting the water (or 
recreational, domestic, and industrial use. 

The clear~utting of (orests over large areas during sw1ace mining 
increases erosion and subsequenUy increases the deposition of sediment 
in streams and reservoirs. Clear~ut:ling also degrades visual quality, and 
the associated increase in runoff can result in local flooding. With the 
removal of vegetation, wildlife's habitat is temporarily lost and can be 
pennanently altered depending on how the land is reclaimed. 

The easternmost portion of Kentucky lies within the Appalachian Basin; 
active federal coal leases lie in Bell and Whitley counties. Landforms 
consist of broad plateaus, narrow ridges and valleys, and rugged hills. 
Elevations range up to 3,000 feet. An average annual precipitation of over 
45 inches per year supports a forest consisting primarily of upland 
hatdwoods. 

This portion of Kentucky is ruraJ and contains no major cities. The 1990 
population of the 35 counties comprising this area was about 836,000. The 
principal land use is forest. and subordinate uses of land include pasture 
and cropland. Coal mining is a rruijor industry in the area. 

The Kentucky Department of Mines and Minerals has estimated that this 
portion of the state contains over 55 billion tons of coal reserves. Most 
federal coal is located on small isolated tracts, and less !han I percent of 
tile state's reserves are under federal lease. Most of tile minable coal 
occurs in the Pennsylvanian Breathitt Formation--a sequence o f siltstone, 
sandstone, shale, and coal. Coal is mined by both surface and underground 
methods. 

Environmental impacts associated wiUt coal mining in the Kentucky 
portion of the Appalachian Basin are generaJJy similar to those we 
described in Alabama. However, acid-mine drainage in this part of 
Kentucky is seldom troublesome as it is quickly ne utralized by calcareous 
minerals in the surrounding rock. 
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Appen<fu: n 

Accurately Estimating Future Demand for 
Coal Leases Is Difficult 

Accurately Predicting 
Future Demand for 
Coal Leases Is 
Difficult 

In relation to the Bureau of Land Management's (BlM:) coal-leasing 
program, there are two types of demand: the market demand for coal and 
individual companies' demand for coalleases.1 The market demand for 
coal is the total of all demand from companies that use coal. In other 
words, it is the number of coal purchases that companies are willing and 
able to make, given the price of coal and its availability. Similarly, the 
demand for coal leases is tlle number of coaiJeases that individual 
companies are willing and able to lease, given the price and availability of 
tltose leases. 

It can be extremely dlf'ficult to accurately predict the demand for coal, and 
the fi:rtltec moo the future the forecasts are extended, the more unreliable 
the predictions become. For example, the Department of Energy's (OOE) 
1978 medium coal demand projection for 1985 was 36 percent higher than 
what actually occuned, and its projection for 1990 was 70 percent higher. 
The demand for coal is renected in the amount of coal consumed. F1gure 
U. l illustrates the difference between DOE'S projection for consumption 
and actual consumption. As a result. if 8LM sets coal-leasing levels strictly 
on Ute basi. of the projected future demand for coal, it risks offering and 
evaluating more (or fewer) Jeases than the number that will seU, 

lin economic temw, "drmand" ""fen to the ~ {e .... of (JOOds) lhat peopfe are wUlinJ and able 
to make. Jiven the prices and choices ,va11abIe to them. Demand. in this tenenJ 8ef\Se, is determined 
by, vuiety or rlCtOrl, lncIudinI: 'fJOd'l own pnce, ""Ialed f)OdI,' priors and availabUlty. the aIR- ot 
the populadon, people', IeYd oIlnccrne, and people 'a elQl«W.iona. 
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This difficulty in acCurately projecting the demand for coal and coal leases 
arises primarily from the large nwnber of factors that influence the 
demand for coal and the uncertainties surrounding those factors. Some of 
the significant factors that influence the demand for coal and coal leases 
include: the demand for electricity I coal prices (including the cost of 
transporting the coal from the mine to the buyer (primarily public 
utilities), the quality of coal (including Btu2-a measure of heating 
value-and sulfur content), the price and availability of other energy 
sources (e.g., hydroelectric, m .. d ear power, and energy conse.rvat.ion), the 
number of coal users, government policies (e.g., tlle ultimate effects of the 
Clean Air Act amendments) and expectations about the availability of 
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Coal Prices Have 
Declined Since 1975 

future energy sources. For example, the expectation in tlte late 1970. and 
early 1980s of energy shortages resulted in an increased demand for coal, 
higher coal prices, and coruoequently a higher demand for coal leases. 

Accurately estimating the demand for coalleaaes is also difficult because 
of the lag time between when the demand for coal is estimated and when 
tlte leases are sold and developed. DurIng reg;onalleasing, for example, 
market conditions changed signillcantly alter leasing levels we." set. As a 
result, ..... selected and evaluated many tnct.s tItat w.." not leased. 

Conditions in tlte coal market have been dep"""'" for oeveraI yeano and 
continue so today. Slow growtlt in demand by public utilities, cIuonic 
overcapacity in tlte coal industry, and improved production technology 
have forced coal prices d..>wn since the early 1980s. The average price of 
coal sold in tlte United States increased nominally dtrough 1976 but has 
steadily decreased dtrough 1991. (See 1Ig. U. 2.) 
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We found general agreement among IlIJoI omcials that the decline in coal 
prices can be attributed to the increasing amounts of less-expensive coal 
produced from Powder River Basin mines. In economic tenus, the decline 
in coal prices is primarily the result of a "shift," or increase in the supply of 
coal, rather than a change in demand This increase in supply is a 
consequence of coal suppliers' bringing more coal to the market at each 
price level. This is possible because of changes in technology (such as the 
""Iong·wall miner" -a machine used in underground mining operations) 
and larger surface aperalions in the West. (thus, taking _tage of 
economies of scale in coal mining). As a result, supply has increased, and 
the price of coal has dropped-even though demand may not have 
changed and the quantity of coal has increased. 

Primarily as a result of supply increases and price decreases, the quantity 
of coal demanded-as measured by the consumption of coaI-has steadily 
risen over time.3 Flgu.re ll.3 shows the consumption of U.S. coal from 1949 
through 1991. 
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Souce: 1992 Annual Energy Review, DOE. 

Even though the consumption of coal has risen (albeit recently, at a 
decreasing rare), the demand for federal coal)ease. has not similarly 
increased. Figure 11.4 shows the number of federal coal leases issued from 
1978 through 1992. The demand for federal coal leases remains far below 
the high level of demand experienced in the early 1980s. The demand for 
leases peaked in 1982, when 40 federal coal leases were issued. In 
comparison, three federal coal leases were issued during 1992. Thus ~ven 
without a large number of federal coal leases being issued, the 
consumption of coal increased. 

GAOrI'RCEO..f.-10 Federal Coal-teutnc 
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Source· Fedefa/ Coal Management Report, fiscal year 1991 . 1he [)epat1ment cA the 1"8(101' 

According to a 8LM official, the slight increase ill demand (or coal leases in 
1990 and 1991 reflected a "pent~up demand. It 'That is, applicants frustrated 
by the delays inherent in BLM'S regional coal sale process were eager to 
submit applications under the lease-by-application process. In the near 
(uture, B1M: officials do not anticipate an increase in the number of coal 
lease applications. 
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Letter to the Acting Solicitor, Depal tInent of 
the Interior 

--'--I' ... 
. D.C. .. 

c-.", ........ c-.. 
8-252412 

rebrulry 22. 1991 

t~~hy S. lliiott Isq. 
Actin, Solicitor 
Dep.rt..nt of tbe Int.rior 
••• blnqton. D.C. 20240 

Deer Mr . Elliott: 
~ Gener.l Accounting Orfic. i a pre •• ntly rewl .. ing v.rioue 
up.ets of the Bun.u of Land "e" , Dt·. lauo Co.! 
1 ... inc)' pr09r_ PUUuallt to a coaqN •• loul ,n,quellt. One of 
t.be Utt.r. we U" 1'"1 .. 10, concern. tbe appllC11U.OII of 
• .ctlon 2, ... ,2, fAI ot t.b. M1n.ul t. .. u., Act , .... , ••• 
added by •• ctlon 1 of the recllir.l Coel ~1" • U 
Act 1f'ClM1, Public LII_ 110 . 14-)1'7 IAll9uIlt 41, 1111" 
30 U.S . C. S 201(.1 (2) (A), to tbe !'erl IICQee CO.l 
Corpor.tion. As of Dec""r n, 1"'. \lDCler tbi. pro"l.lon 
the Secretary ot Int.rior 1. barred, •• ~ in cert.in 
l ia' ted circu..tanc •• , troa i •• uing eny oew MLl 1 ..... ( • • ,. 
oil and 9 •• , aft well .. co.l I ..... ) to any enU.ty wIl1cb 
pre.,ntlv bolch and h .. held .. f"r.l CHI lea .. f.) tor. 
period of 10 yean and u not produc1n, co. 1 fro. it. 1 .... 
depo.it. in ca...rci.1 quant i ti •• • 

Althouth Jt.rr-~ hA. not ained co.l fro. the bet 
Gillett. ~edar.l Nin./Cl ovi. Point Kine Lotical MiDtD9 Dolt 
(Clo.h 'oint UltJJ for .... 1'.1 year., 81M baa CODtiftueod to 
i •• u. n.w NLA oi l and V •• and co.l 1 ••••• to tbe Co.p&fty, 
h •• in; concl~ that •• ction 21.,12, IAI doe. not prohibit 
the i.suanc. of such 1...... on Fabruary 4, ."" GAO at.ff 
.. t witb .eul s-ytb, Act i n; .. aociete Solicitor for lnerqy 
and ~sourc ••• and Sharon Al l ender. ~slstant Sol i cltor tor 
Onshore Nln.rel., to discuse thi ... ttar . 

thi. l.tter i ncludes a liat of qu •• tlona, sa.. of which .. re 
di.cus.ad i n our rabruary 4 ... tlnt. for whIch .. would 11k • 
• written reply. 

" 
The kay fact. i n t hi s c •• e are a. follo-. : 

races. 

BLK i ssued t wO coal l e •• e l t o Ker r -McGee on 
October 1. 1" 5. 1 ••••• - 031366' • • nd on 

GACW.CEl).Jf.10 Federal CoaI-LeM .... 



twa " m 
......... ~.,,' ,Da lei ... -

J"Mry t . 1110. 1 ..... Oll1110,' .. ~ 
tbat. coal bali ""'1' beea PI ~ llluced 0I'a .itMr of 
the .. 1 ..... , Sect.ion 2C.)lC., of tbe RLa appli •• 
to the .. 1 ..... . 

011 Sept. .... r 21. 1111, Kerr-IICGM neel .... lUI 
app~a1 to cClllbine tbe .. two DCMIIPE'oca.ciDt f"ral 
coal 1 ..... with it. prod\lclDt atat. cNl 1 .... to 
fOnl tbe Clod. 'oillt ua.' As I !'MUlt of tbe 
forMt,lon of :be lMII. Ittil ; .... COlUllOUed to 
ha ..... Udied tM requ.1n.ata of MCt.ioa 
211121AI. &Ad ICCOrdift91r .... eli.ib1a to r.cei .. 
,... ... 1...... UndU' t.be raJ tM p~i_ OIl 
Kerr-IICGM' •• t.ta 1 .... iI coaeenaed .. bII'I'l.,. 
occuncI OIl tbe f.a.l'Il 1..... 10 ebe LIm.' 
hi'r-tlcGee c ced p~l __ tbe .cata 1 .... 
ill Aup.at. 1111. Sillce t-...a. Kerr IIeGea bU 
,ro* JIlt 11.5 .. 1111on toaa of coal undIir tILl. 
1 ..... of which 2.3 alllion bu bMa pal$ 1 
.iAca the LIItJ ... cru.ted ill 1111, t'ba e ..... '·. 
1"" .... in .uni", and -.u~ .uee lin has 
..e11~1~ .21 a111iOft.· 

III IIal'Cb ltll. braea" .. of -.raa .... "rlilat 
eOftdlt:Lona aad cont.ract. ~1~.. tbe uar 
alni,.. opentlon ... t~Ur r' £ ,.,. fto.-, 
a1na ... pl"" 1n •• t.., .catus .LA lOOOC'dUoe 
witll. • plan tor lotaria atMlll1 .. Uoa sa coad by 
tM .,.1". Deplin..ant of aa'l'll t.al Quelltr 
aftd • hi , fttlr ntait.tad to, ... appro....s by, 

11ee •• a 110 . "'0113'" wa. "adjeatad on OCtober 1, 11". Mel 
Leaaa WO. __ 0'11110 on January 1. 1"0, 

.. ~ica1 lUal." Unlt "fen to .. ana of laDd ill wIliell. 
tlMI coal ,....rN. can be .... lopM u &II = .teal1y 
.fflel ... MnMr ... ""it. It., -.. lilt of 0811 or _" 
radllnl 1 ..... and .. , include Mljacaat 1.,.. 111 tlblell. tbe 
ODitad nate. doe. not. own the coal. .All 1&Dda 1A tbe UIIJ 
abould be under tbe atfecthe coetrol of a .u..l. 
oper.tor/l ..... and be operat.ed .... !n9la operation . 
30 D.S . C • • 10ZaCl, aDd .3 c.r .•. '34'0,0-5 11" . An ~ 
a1n1D9 plan appro~ by tbe Secretary of Intarlor will 
cOlltalA d1l1qent ..... l .... nt.. operat.1oe. and p~ion 
requlr.-.nt. for ainin, tbe coal. 

~ion Sib, of rctAA. 30 U.S . C. S 2011a) (3) • 

'lAttar. dued Octobar 1. ltl1, fn. lI011ud , brt. 
attorney. fot Kart-Me'", t.o the Den .. r ~ional 
So11eltor'. oltie. at p . l . 

2 1-252412 



'" m LIaw ..... ~e " n • '="'''' __ .. -

~t!' .. t ..-c!." J.ncl\1f1.1At aut.' .en 1 .... 1' 
appUtM for ~bIt ..,...iOll of opentlou bIca ... 
of 'erss "1e:'P' or u, CltMl' ~. 

Since lU ~.-porary sup •. Il_ of coal ala.1a9 00 
the UIJ, lerr-tICDM baa c.cu.-t t.o _1aca1a ud 
abide by t.he ~.rM aDd c.d1tlau of iu ..... U. 
rull ~iM MCUlt, is ,1'0.-1'" .... -ulr 
NlJUlat.ol'J irwpecdOftli an c $ t.... r.oil1t.' 
reel_tion .. iftteaaaeo tu.e ,1 ... t .... 1 coat 
of n5, 000,' 

1ft OCtober 1111, "Et I aaoert. .. it. ~ 
roact.hat. ~M UIJ witb.1.ft ..... n. period ot tiM ... 
bM .... 1'.1 ,... ... 11iti .. t.l' .1l1a9 ... 1, ....... nd 
coal,' 

In t.be padod March 1 til - 0Ct. __ Uti, .. i ...... 101 
011 ud ... &ad coal 1 ..... to .au • Ia m I' 
Ufl. lUI staff det.ota1ned tbat -.cti_ Z(I,ZCA) did 
not d18CI\Nl1fJ "I'l' TI a .. t ... pen.lc1~1DW 1A t.bo 
Jae •• IM8et& coal 1 .... ul.. oa oac."~ 1, 1112, a 
I ... nmnnU41 ... h ..... co len .; .. t.M 
aucceutvl bl ... 1' fol' ChU .. 1" .-.. -- ".",,'".---_ .... -

s.ct.iOft 2Ca' el, (A, of tM IGA, lO V.I.C .• ZOl Ca' C2, (A', 
pn~l." in ral...at pert, 

.'!'be secretary abell ftOt i..-. I 1 .... 01' 1 .... 
UftdH ~,.. uru of thi. Act. t.o .. , ...... , 
•• locUtion, cotpOl'lt.ion, , , . .. n M, InCb 
onUt., bo1d1 • 1 .... or 1 .... i ..... by t.M 
Unit .. Stau. to coal .. lita ....... _lei ncb 
1 .... 01' 1 ..... for. peri .. of t. .. ~ .... 
Iudl .. lty 1. ftot, •• capt. ........ i .... 1A ~loa 
'(bl f lO a,s . c, ,20' (b'l of this Act, ,1'Oduc1Dt 
coal froll t.1W 1 .... dapolit.. 1a .:_rcia1 
quut.1t1... In ca.put1n9 tM toe-year pedod 
reter~ to te the pr .. iou. Mlttence, pad .. of 

'Bolland' Ran. l.t.t.r, at. p. 2. 

-..etlOA 2ea, (2, (AI of tM IU.& lacorpol'st •• tbII faa::a ",eyre clause of ..c~1on 'Ibl of ~ MLA, ]0 a.~S 
(b). Ptoduct1on can be .u.,.nd.d beea"". of -strUt •• , tM 

.1..anta, 01' caaualt1 •• not attribut.abl. to tbe 1 ..... . • 

~11and , Kart l.t.~.t At p . , . 

'U. at p. 5 . 
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.... • m &::... ........... , ,Ds .. ... -

tt.. prlo~ t o Auqu.t 4. 1"'. &ball not be 
e OUDted . · 

Uncllr lUI ntUlitioa •• -ProdUct,...- .... -. 

-actually .... dlll' coal . or ClP'!rat1at u OIl9Il,.. alai..., 
opuaUon i a accor'danc. .it.!l .tMdard iBdunry 
ope~aUan p~.Ct.ic." . A 1 .... i. ~ to be 
p~ocIIIc1"" .... 1Il tIlOuth: 

• fll Seftr-..ce h t~nrU,. ..... . $ for 
rei .... beyoGcI the re ... ebla control of t.M 
~r.t.or/1.... . . . loclllld.iJMJ IMat DOt 
11ait.ed t.o facton eudL •• : Dr .. 11. or 
ot.ber -.ai...,.t IIM'1Df, ........ or repelI'I 
OftI'tNrdaa ~ll Hl. of coal fro. 
at.ockpil •• , .acat.ioae ... bollday., order. of 
""~.l .utborlU .. , coal -'rer·. 
operationa of it • .,..1' pienta tbat nquire 
tbe coal buyer to etap t.all.1D9 coal "'~ta 
for. lUiited duration of tt.., or 

-Iii) ..... nd coal ia bei..., proc:e ...... , 
loaded. or t.ruaported rc. t.ba po1nt. of 
.... rMee to tba point of "1 •. 
U c.r.a. I 3400 . 0-5frr) fl} UIl2). 

we ba .. tbe follov1D9 que.Uou retU'd1D9 aut'. ianatM:e of 
a1neral 1 ..... t.o Kerr-McGee UDIIer tbe facta .et oat abo .. 1 

1 . Did ..etian 21.1121 CAl of tba ... bar lUI fl'. hau1Dt 
10' new ai ... ral 1 ..... to Jt.l"r~, att.r prodllcl.l00 
.topped "on tM Cl .... i. Point x-. 1ft Marcb It1" n .... 
pro.i_ • cIIt..UH .xp1anatioe of tM baala for )'OI;t1" anav.r. 

2 . In tbh coaneetioa, 1a Ke~r-IICGee·. c .... tioa of coal 
product:ion .tac:. UEI, wbU. aaiat.1ainv t.ha Clewi. Polat. 
u.J reM, to tu~ p~~ioa 011 abort notice. -operat1Dt 
aft ODfOift4 ainift4 ~r.tlon 10 .ccordanc. witb .taadacd 
induatry oper.tion pr.ctic ••• • •• t.~t t.ra i. uaed to 

"UII I nforaatiOil aullet.in ... . 'O-ll, Ito ..... r 13. UEI. 
Att.~t 1-4, ..ntion. that • coal 1 .... vill .till be 
cotla1dered •• producin, under HCt i on 21.) (2) IAI if it ... 
produc1D, bafore an _f'geney cl~ure aDd ttMI clo.un ••• 
req.rdad .. wi tbin the ..,it of .tandard induetrr ~r.t1nt 
practic.. . file ..... 1 •• o f c l o.ure. tht would be inclUded 
in .uch pr.ctic •• weI' •• 11 of • lialtad tt.. duration, not 
•• caedln9 . ... ral . ontha . 

• 11-252412 
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ASS • m 
............ ~·ru ,Ds eI --

~t!n. -~roduc!~;· ~~ 'J C. ~.~. S 3400.0-5C~~1 I'll 1.1 .... 
allo eonaider in to~latin, your anawer ~ Intor.a~iOft 
IUll.tin 90-)3. Attaea.tnt 1-4 . ) 
AIIO, in anl .. rin, this qu4ltion, pl .... de.cri-' what tactl 
~Itrat. tbat :turin, this 5-yeac period hrreotlcGM bal 
beeft -opecatin, an OntO in, .iaint operation.- co.pare luch 
t.ct. .. wi~b tba •• ..,1 .. ,hen in paravrapb 11) ot ~M 
retUl.~iOD. f or ·p~~c!~· coal witboUt act~lly .... r1nt 
i t. wbJ.da .u all ot a abort-t.m nat"n. Alao, pi .. .. 
• .,lain wby ~~r~'1 acti.iti,. are -1n accordeDca with 
n.aadard l.nclu.Uy opaution p~actiCM- and boIr ,oeb 
practice. ba ... b4an Me.rta1oed ••• t., c ..... iNNatE')' 
a •• ociationa. coal ca.pany .~rwe'" etC. 

3. &..n it KIln I1:G .. act.idti., are cona1a~~ w1~ 
ItIDdard i .... u·y pract!c." 1u" n,...~i_ bee ..... ot 
urkllt cOnditiON ":. M very practice of r re-I'CIM 1 .... . 
that Meti .. 2 ,al£ fAI .i .. to el1a1aatal ... nonproduCtion 
for _rket conditionl "'1' Meft perai.,1bl. \lDder e1u.r 
lec:t.1oa 2 Cal 121 IA) or I.ction '1,.) dil1f'11"Ct1 ~~ta of 
tbe 1CLA7 

•. -.at 1 ... &1 .ct.ion .. yl ... t tbe Depa~t ot Iat..rior 
ta •• once 1t baa d.hcov.red it hal iI.uM u I,. ..,...1' 1 .... 1 

.. would. appnc:1aU an an .... r to t.be .. 'l'Mlti" wit.bin 30 
day. ot tM nc:eipt. ot thie latter. for Ifty u.a.1ri,a 
concemin9 the cont.nt. ot tlu, latt.r. pl .... coetace 
Stanl.y r.instain, Senior Attorney, at 202 - 512-76 •• or by 
FAX at 202-512-7703 

Alan IUchard hadan 
"ai,tant General Coun •• l 

, 

--10 
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Letter From the Associate Solicitor for 
Energy and Resources, Depar lutent of the 
Interior 

• 
United Scates Department of the Interior 

Alan .tabard ......,. -..ca • 
.... 1at:ut. CleMnl CaurlMl 
un!,*, 1Ut. GeMnl AcooUUnr Office 
... u.toa. DC 20141 

DMr Irr. sa.denl 

•••• 

., your Ifttar of r_na.ry u. 1"'. rau. ... aekeIt .... nl 

.... u ___ l. the coal 1 ... 1at .rowr- ....u.l .. nd ." tIwI 

..... of IMId ..,. • it C .. , . .. epo].091aa tbat DIU' ~'~S!!,-
Me taken 1 ...... tbM upeoted. 1IMfe¥er. tteaa_ J'OU' u.ury 
Me nu.s '--__ of poUcy. it Wo. 1.IIIportaftt. t:bat 
np~tati ... of tbe (NITWIt Adainbtntion ""tully n.i .. 

"tbHe _tten. 

'Iou ' .... by oonoerna MCtl_ 2(8' CI, fa) of t.be tinerd LeMl,., 
Act. (Kta.,. .. 7 Co 30 D •• • C •• 101(8)(2)(&) {1I11, . OX.:_ 
..ated ..ct.i_ 2 Ca, ( 3' (A) 1n tM ...... 1 OMl ta.u1ft9' ' .ta 
Act of 1.7, (PCLaA) •• 0 ltat. 101'-1015 . a.ctlOft 2(8,(2,(A) 
prDbUtlta the a.cnta.-y of tM Interior, .fUr 0 r 31, 11". 
f~ leA ..... ~1 aiMral 1 .... uder tat. JILl. W ....... nl 
00IIl 1 ..... tbat baa bel •• 1.... for t. ,..n and i. not: 
pr'OIIIaol'" I .... tM: 1 .... 1a ~rol.l fiUMiUM. l'our 1aqI.Liry 
cra.aerM boW MCtlon 2(a) (2) CA, eppl1. to two "":11 ooal 
1 ..... bel' by tM -.zr • ; .. co.l COrporltlon (~n • 211' "bleb 
an laclUlled ln I 1091cal aln'.., unit (IaJ). 

I. 5 2 

on..... , r 25, 1"1, bit " .... itted • bid to loqvln a 
.... ral CfMl 1 .... at I 0CIIIIPft:1Uve 1 ...... II beld ln CbIIr.nn. , w,...... ..n II QII·e e119lbUit.y for tIM 1 ....... __ ined by 
Uta Wyoail'l9 .tat.. ottica of t.M lUi for cc.p11_ vit.b MCt.ion 
2(.) (2) (A' _c.'J", at. tIM ti_ of tIM 1 __ .. 1., &au: " Q 

bald t.wo inactive P .... rd COlli 1 ..... IcnGwn •• the &art GU1.t.te 
1...... !be aaat Gill.t.t. 1 ..... are Laa ... 0 .• -0311.10, iaeuad 
January 1, 1"0, and rea41uat.ad under PCLAA on January I, 1990, 
and a.a .. h . • ·0313.... ewad OCt.obaz 10, 19C , and readjuatad 
on october I, 1915, n..,.ct.l .... 1y. Mo production baa .".r 

J zed on tbe &eat GiUette 1 ...... 

• ffecti_ a.pta.bar 26, 19.'. and pur.uant to aection 2(d)(I) of 
the KLl, tba aaat. Gillett.. 1 ..... were co.binad with an .djoininq 
coal 1 .... ia.uad by u.. 'Ut.a of wyo.i", (Clovia Point St.ate 
1 .... ' to fon an UIIJ' knoWn a. the Bart Gillatt.. Padaral 



• a ... 

Llilt.rr...... ' e ' 7' .... 

......... __ Do ,., ... 
Ia_ 

a1M/Cl.,10 .... t .... ~lc.l alai,. hit (CI.,18 "Int um') , 
'1M orr.aU ... data .f tM «::10"" ... 1M um __ ltttl .... ~ 
tuM .-tM .fon tM ..,....,1. uta of tM ~IU_ 
oeata ...... eecrt.1_ a Ca, (2) (A) . 0 n. lt1" JIIuwMnt. to 
MOt"_ ac.) (.) of tM IlIA. tbe .. 0 ' tM ....... 1_ of tM 
lIaR Gill_te I .... _ tMt al .......... U. 1_ WIIIld _ 
_ 1eUM. _"til. tM ftiIIIl"~ Is' ... u.. a., 80ft"'" 
.t tM _balotl_.f 0 S ouo1 fOl' tM a., ..... 1ft I.r ............ 
tMt tM tilt..- .-..t ........ oonU_ .... U_ 
"",U-U.f tile ..... 1"" ... 1 ...... 11_ ... PI e 2 a.r 
tIM .U~ -..a1 ........ ooft'- ..... tt. ~I~ 
f. • _ tM om, 

rv-nt to INCtJ_ 2 Cd, (2' of tile .... tat. 1_ ted to 
um ... lp:ahUOftO ft4IIlrial .11 ........ 1....-t. 00ftt1_ 
..... U. ad pc • : U.... ftII u c.rul. I" ... of tIM I.:r 
__ Nt rOl'tll in tM .., otl,uatt_ .. JIM."'.OOO ~. _ltll. 
.............. to aiM ' ... , .... ~ .t _I ~ .."..... wlt11.1ft 
ta. um to ....... 0101 .... ltt... ...... to 1MCt10U'l 
J(.) lJ) of tM .... tile 1m' .... 1palaU_ of sa a .101 .....,.1 .. 1ft 
eec:t _ 'Ct' tbat. tor ...... of ........ tM ~lal 
.... UU ....... u-t. .f MOt1_ t(a, (2) (A). pc I =tl __ an, 
1'" wlt11.1a U. 1m la ~ .. _rrl111 _ all hderlil ood 
I ..... wlt1U.n UIa um. 

a. CI ... l ... lat ftata 1 __ va 1 ..... 1ft 1111 ... aiall19 
... ~""!~s '-dlatel,. rr- 11'7"lHI. If&il no ... I 2 Uoaut 
18, 5 ailll .. to.. of 0001 f .... tat. CI ... l ... let: 8tate I ..... 2 . ' 
.11lt_ ~.r ... Wft pc CI' attar tile r ..... u_ of tile 
0 .. 1. "1et:~. 1ft "'" ltl ..... n c ..... al ..... 
..... U __ tile «::1 ........ bit. nata I .... la tIN «::1 ....... lat 
u. ... r. ... tao at_ .. RullI., Rat_ 1ft • M'" wlt11 • 
plan of mer .... ~IU .. U_ Ph .... .,. tao ~ .. Dopan-t 
of .... 1:. tal OMlltr. lUi R. aIte acterl ... tlal. act:l_ 

::..:.; !..i3_. :t:..-.i!.:.1ft!:u~=I=·I:!t~t • o!nt.!r of 
tao 0001 .. I.U .. to S f .. alaM .. tat. f.ctora prraaptill9 ita 
dec .. "_. alaol alai ....... U __ tile Cl.,t. .. W om 
...... .. Me • a'"'' 1-.cA &ali n c .,. .. 100 .... iU_I 
.... 01 011 ...... 1 __ .... r t.M .... 

p.,. 'ft 
A. Application or hCtiOl'l 2Ca}U)(A) to .... r • . l eM) ~, 

1 . 'I'M hdaral Coal lAIUint _~ Act and the 
I'I'OIlUtltlon cant.aiMdl in a.ctlOl'l 2 Ca) (2) (A) . 

at ... MUI)Ilt to .Ilal ... te wt..t it "'lArded. •• tIM .pecul.tl". 
bold.iD9 of .... 01 coal 1 ........... It ,.....s f"C'tM 1n Uli . '2 
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.. tl_ ,.. _ ..... ,lalte ,..loIl al U __ 1 ..... tM 1_ 
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...... , .... at PC'IM ... ...-UI_11, ....... to 
4' ... ~at.1_. '2 I,D • • ". 140 (lMI,. MGU_' 

.... 1. 'J(a, .f tM .. to' reIIIlln U. tel iNtl_ .f a 
1_ tMt. hla. to pc , ~lal .... tltl_ wiUlU .. 
,..n. 'OO ••• C.' 101Co, (lMI). 8cftu.) ..... MOti_ 
I,a) (I) C&) to tM .... _1* IfII'GIdIJlu tIIIC P .tuy tx- 1o-.lftI 
o ....... 1 01--.1 1_ .... tM ... te a 1_ ...... 1 .. a ......a o.l 1 ... f. 1. ,..... aRel' U, In ...... 1. 
oK ~ ... _1 ia clal .... ltloo. ,. O, •• C • 
• l.l(a)(l)(a) Cl,..,.' _ .Ut.~ b t.' _ twa ..... 1.1_ 

t:= I=-:r' r!:.t..t!. !=~ ~ -:!L ... 1:-:r ~~1 OMI 
;
_;u~_:;~.(o) (2) (A). Oft tM otMr ....... 10 0 ... U_taUOft or 

_1_1 rn.tntl_ .... u. leek of .... 1 ..... Oft -pn-
t lOMoe, lu ~ltl __ U_ to all ...... 1 ooal 

I_ ef,eat'''' n p n, 1"1.'-

2. .... ~ 10 AIIt.boZ'I'" to 'ss 0 •• tM r.a.tloa of 
11m' .... to IIft,Ull .. ~1.1_ for 11m ~U ... 
wl~ aootloft 1(.,(I,ca) • 

...... cocrtt. I C') Of tIIIC .... tbo a.ant.uJ I. autltarla .. to II. • •• Ute _Uutlon of "'1'81 ooal 1_ wlt11 otbOr 

'rocIt.1_ I C., .2, ca, .f tM 1ILIo ........ ~ ooat.l .... , 01 
fCIM. JC'Oi' Woe I 

.... ~ .... 11 lISt: 1 .... a 1 .... _ 1_ ...... r 
t:M ~ or tid. ~ to OIlY ....... acooclatl_ • 
• , .... u_. ~~ ..,. .... 1.l.OIy. alflilate. or .-r-a 
GelltreU .. ki. or .... 1' 0-. 00IIt1'01 wltll ..... penon, ..... 1.U_. or _ .... t1 ........ ..., __ Ofttltr 
Ml .. a 1 .... or 1 ..... fGll' 0 parloll of un ,.an ... 
... '''It, 10 act. ~ .. 'Z'OIi'I ... for In oec:t:l_ 
101 (It, of Uh Utl.. pndDcilllll' cool fro. tbe I .... 
..... ita 1ft _relal ... ntltl .. , 1ft CJIIIIIIUt:b" tlIo 
ton-:rou ,.rioll rafOl"red to 1_ tM ,reoadlRt ..... t:enoo . 
,..1 ... of U .. prior to ADpat t, 1'''', ... 11 not be - . 

)0 V ••• C. , 101to, ta, {a, (1"', . 

• ftlo .... 11 .. w. oaunIIod by tlIo act: of ' r 11 , 1115. 
rn. a..-t. •• 1''', to r r :n, 1 .. 6. P\&b . L, ... "·110 • 
• 101C., (1"", , 
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of tile ..... ' OMI .. 1m ...... 1 ....... tM· """'" b ..... .1 ... to -.. ..., ....... 1 __ '-1 .... b .... _ tIlat 
It. ~ an oo.1ahIIt .1tat. t:M ~, t. I a . _ t:M 
UIr, ,. V. I.C •• 202.C.' C1H1,. 

.... .~ i.e .......... u. = It:r .... _u. I'dU" 
of ta. .. to ,rwl" u.. .. u_ r..-~ ....... 1_ 
111 .... i.e nt..rbftllW. to ~ 1_ .ill t:M 1Im'. so 
O. I.C • •• 02.C" (1"', . a.e.r -satt .. a,d,eJ) of"'~. ~ 

otH7 ..... n to ..... d1eaaU. .. ..awl. u.s __ of 
.... 1 ..... "Ith .... 1_ ICe) (2) (a) ,... I ...... MId -.1 
laoeM laol .... vi .. '. ..... at.. 1atoc ... tctU. of tM t.. .... ti_.-..... i.e __ lea 2C.)(J) .... -... lat.- .. 
... ... ooat.l_ 2(.) (2) ca,. n.a _ tM .aa... ' .. of ,. 
IOtatutoQ 1"""10. _ WIOll .. raM', letlelatl .. ll1eto&y. 

!: : . =-=:U~1-==-:' ~St::aatM"::-=-:':' 
t:M ,"",1.1_ of 0ftJ' 1 __ lIIa1 .... I. t:M um _ tIIOt Ito 
~..-t:e fOr tiU...,t .... 1 ....... OOfttU- .-.t1_ ... 
prollllCltl_ an _Ieto.t: witll. tbe Iat'. ~l~. PU'tIIIu'. 
t:M ....... 17 _, al_ .t:t:r1Mat:e Pi • eetl __ .., ~ 1 __ 
01' _-...... 1 1 .... wUa.'" tIIO Iat to aU ..-nl 1 ........ tile 
UI;I, .. a ....alt. it ...... tIIOt t:M eoantalY .... dlM:ntioe • 
......... t to Meti_ l(dUI) of t:M ... to .... 11M tllat 
O!fIIIIUIUaaoe viti:!. um Fi"O"'t.t.. ~ .1U ......... 1 ...... 

'1M UIr .1-0. ,1_ ~ ftIIlIln ... IltiU..- ...... ...-st: • 
..-ntl-• ..: J :Uw- tlllat tM .. ._ 01 ta. -.tin lait 
.,U1 ... alMd .. ruin foRr ,.an. JO V. I . C, • 202aU' U ... ,. 

'.u_ 2Cd, (I' 01 tIIIe ........... ~ INGtloeo I,it, (I' of 
PCLU.. ..toe tIIOt -(1)a ............ a 1 .. ioa1 ala_ .. it. t:M 
~ .., ,",,"1M • • • tMt dUtw-t -.u ...... -*u... 
.... tl_ ... " ti_ on .. _-r.Iual I": 1a .. l .. laal 
~ _it ... ~t1MIII .. ~ _ all r.Iual 1 ..... 1. tltoat 
1,,1011 .taint ... It . - 10 V. I .C. 1010(1'(1."). 

-A 1MS eollcltor'. Opl.l_ aMrwoed tAu '-- .. lol1CRMI 

... t..hcNP ... lnat nf...- to Metl_ 2(a) (2) (A) ... 

.... 1ft tbe UIJ "'u, MGtl_ 2 ,a) CI, (A' 1=. altMu!lb 
1adlroct. . a ~1~ lorei.. .... 4111v-noa- Ina 
exJ..tift9 1...... ... .. c.cludlt notIIo. ,..cut. UIJ ... 11., froc. attrlllutbf to a ... pc J ..... 1.... u.. 
production that avo1dc tM eectlon 1a ~1bIt1Oft . 

-Iootlon 2(a, (2) (A, of tM RIMr$l I.eMl", Act 01 1920.· n I.D, 
11. SSS UIIS). 
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a • ~t. lat • ..w ...... to a ........ U_ rna i:M 
.11~ ~I~ af __ 1 ... 1(.)(1'1&) ... l(a' of ... 
lILA. ... •• 11*. a.alnM of tM • n 't.tot. _ IIlaeo ... 
• lIIiJo11 

......,. to..... . .. OO' .. .., .... 101 ... to - .. 
~ _ for Jr. __ t 1 __ rn. tM .IU ..... 
ftIIIIl: t. u.&t WOIIll ...... 1M ... o.t.nlll .. , «*aU- 111M 
Nterftll to tM .fract. .f Ia'. _ 411..-~1~ .... 
• 1_U. tIM .... ror ... Uo .. r ..... _ .., f __ U_1 

.ltIt. t £ t; t.o 101'1_1 alai ... it:., .......... 

.... 1111 .. _ " ---.tl_ t.o tM ~I~ .r 

.... IU ........ oontl ........... U_ .., .. nit.t. .... 
tMM .1. 1 ..... to __ U_tad ... t.rMted .. -. 
t.Mt .,... .... 1a1y tIM ,..Ue ..... t to be Muf.. tlM7 
...... t to be .,.rlNd .r .... 1' _leIl 1 ....... MUle' 
oonaolldated .... tlMrWy ... "" ,I"," till. eat.nonlMrY 
--.tlan, 

111 cant. aaa. '0' IJ.n. 21. 1"'), 
"-tor 1a tbe .,-1_. a.&lnu II1ak ... la1ftad bu' 

, .'Md''''.f)loW LIm' .... ~ to tnt:.1"IICt. with 
~I~ for ..... IU.....,. In .... 1 ...... • af adati,.. 
l ............... tad. 

('I)'" .,Ul .... nlat. to • OOIMI'IUdatl_ of eaJ.8t.U. 
1 .... , .. beoa_ if .. do not ,I .. tM· atwy'.f 
tM laurlor tIIIa authorltr to OODMlldata u.a.e old 
1 .... ta..n ""Q aM VOIolld be". to oaaply w1t1t. tM 
N911~te or ... d111.....,. 1a ..".1 ........... 1_ 
...... t. ... .. f ... !bla, io 1M ...... -.nad to panlt. 
tIIla lla1tad 11M of tbIi um deYloa in order to prowl .. 
for aft ~lGft. 

y . at 101. 

ftMM ~n. aupport OW' conclulon that; COft9nU could be ... 
to .... ". W'MIeratoodl that lMJ'. CCMlld oparllta •• aft ~10ll. t~ 
aaatl_ lea) (I) CA, --=-ua. tbIi)' ackaowledlga tMt. tha at.t.ut. 
adMrhlrlll the for-at.Ion of u.J'. vou.ld, 11'1 .ffeet, .rteIIiI tIM 
dlll...,.. ,.dod for au)' nl.U,., radanl ooal 1_..,. . 
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.. nplaU ... "'1--.1 ...... 1. I(a' (2, (., .... Nt MIt I. 
tile nl_ ...."."" tIIII 1_ .-J,U101tloa nIfI.li to tw 
..... 1 -.1 I..... fte ...... UUoetl ...... t. .... 1_ 
2(a,(I'CA, 18 ~ .. 1_ ...... 1 ..... _~ .s e.r ••• I "72.1-
2ca'l'lU '. ".. "la .-IU.ll, ..... U. 1_ ... 1 t .U_ at a Ml ... of _ .....-al -.l 1_ '-01 ........ 
.., 18 t .... 1. A u. ,us. t-le_'C'ICU,(.). It; ...-wI"'. 

(U, .. amity Mall 11ft .. 4' • 'It 1M ........ 
JIrO"ial .... t ttli • .-..n. if .... t_ tMt tIM 
.ntity bo'" i.1 • • • • 

(I' co.talMd 1. - i ~ 1 .. 1.-1 a1aiaI alt 

Ei=.t·5iEQHii::rx.:'&r ... , ................ ) 
., e . r •• • I "72. l-J 'A' (.,(11, (I) (1911, . 

1M MOntary ....... rat ... tM ..... lty fIUt.et te Itp 1ft PCIM 
OIIIM)U'IIl .. UMI late .... l_ Nt I a.' .... MOt" 1(.' (I) CA, 
~ ...... 1.1l1li 1ft tM nl .. tbot tM UID _t ........ 1 .... 

..... _lUi .Upulatl_ .t ...,....1 tor ~ UID 1ft __ I' for 
tM OOIlditi_ at • ..,U_ l(o)(I)(A) to .. ..t. 'I'M 
ft9UlaU_ "9Iln tMt: tbo ot.s.,.l.U ... of C 5, .,.1 t.r .. um 
.... iD 8U ol-.t:a NIIIIinII ~ .. U. 1(.' (I) , lao."I .. a 

... Mte taat ,... lot.tor t_ _ tM .. tiaiU_ of 
,-,.,"""':1'" fGUM at MCltI_ uoo ..... (n' (.,. .. ... Mt '-11 .... 
tbot tbo .. tl.iU.,. ,.. ...". c1teC a,pll .. to MOti_ 'UJ.l
ICo, (" (U, (I,. OUr aplal_ 1 ..... _ biro t.at:on. rirR, tba 
o.rtozt of tba ..... of -pz' ..... 1a MCU_ )UI,l
ICa) (" (U) (I' 1a d1tfo.r-..t t _ it nten to tM 1 .... 
... UU.U_ tOI' bol.... of 1.... .. umt ., .t 1 ......... 1 
1 ...... ~Ian ),00.Or5(1'I')(" fnW' .... that tM 1 ..... __ lie 
-aot.ally ..... 1 .. ooal. or ...... tu. ....... 1 ......... .-.tlan 
i8 aooo ...... vitti IftUlIIaI'd. i ...... 1'1 pnc\:lcaa- 1a "*1' to .. 
prodDclat ... ...,14 tbo prablblUOft of 1MCt1_ I Ca, (I) (A', .. no 
MGtiOft U72 . 1-2 (., (I) (11, (I, pro¥l'" t.bat an um ..-t .. 
~lftI In acoonlanoe vith tba 1.,loa1 .lnl"9 alt at1pulaU_ 
of .,.roval,· 8e00ft4, tba pHf.t01'Y 1~ of fU't )400 
indicaqa t.bat tM daUnlU_ provided In It do not. ...,1y to .. It 
SUO, tllia 1 ....... oou.ld a~ly .. .....u.s to It. dat_1". 
aftant.a9a by .... , " , 

'a.ation 2(d) 12) or t.be IUA, aa ...... by MCt.i_ SCb) (I) of 
raM, ~1i"M t:ha -.crotal'Y to _tab11_ ... um .in .... pi ... tbat 
require. wcb. 411i9Oftt. 4aY.1os-a-.t, cont.lnu ..... operation a.rd 
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ecbMlule for actai ..... nt of dllt,.nt deY_los-ant and continuous 
ope~ .t lon . 4) e . p •• • • ,.,7.1(.)(2) (1"1). In addition , the 
"CHtary baa alao .nrebed the autbarity 9ranted 1n HCtlon 
2(d)(4) of the RLA by providing that the holder of. 1 .... 
-..king to cc.bl .... thtI I .... into a n uru ~.t con .. nt to M Y. the 
1 .... ter.. and condit 10M ... ndecl •• MCeaNry 10 that they ara 
co .... iatent with t.M atipulaUo_ or approval for the tMJ and the 
dl11~nc. proviaiona of 'art '4'0 • • , C.P .•• I , •• 7.1(bl (1"1). 

Section 2 (a) (2) (A, it •• lf 1_ not .. ntioned tt aU 1n SUbpart. 
3.17. wieh IJOVeITW the tor.atlon of UIU'. . '11M only 
r.qulationa In .~rt ,.17 apecl rically addr ••• l ng production 
a r a tho.e r.vardlnq dl11,ant d.Y.l~t and contlnuoua 
operation. S:abpart "87 uk .. the um au.bjKt to d1l1qeJ\t 
d ... l~t and contln~. operation r.qulationa found at 
aubMlction ,.ll.I(c). 'l'yl"9 the.- varloua 1'\11_ toIJether, the 
5eCnUty baa pnw16t1d . in hb dbcreUonary authority . tbat t.M 
bolder of a 1__ in an 1Ift.I ... t.a t.M production r-.qui~nt. of 
..etion Z(a) {J)(A) Vb.n the LMU i .... tin; the dili9.nt 
developlent .nd continuoua oper.tion ~ir-.nta for the lIIU . 

~ r-..;ul.tiona pE'OVide that diU~nt dev.lop.ent ... na the 
production or r9Coverabl. ~1 nlMrv .. in ~rci.l quanUti .. 
prior to the and of the dili9ant dev.l~nt per-iad . 41 C.P.R • 
• '4'0.0·5(a)(12) (ltt1) . The dili9.nt dev.l~nt period for an 
IJIU ia • ten-y_r period ""ich M9ina on the .ff.etiv. d.ta of 
the LMU. it the UIU contain. a Pedar.l 1 .... i .aued. prior to 
Auquat 4 . 1"6 . but not re.d'uated after Auquat 4 . 1916. prior to 
lIIU appE'OV.l. 43 C. '.R. I ' .. 0 . 0·5(.) (ll) (11) (A) (lUl) . 
C~rcial quantiti •• baa been cldi.ned to be on. percent of the 
lXI'a recov.rabl. re •• rv... 4' C.P .R. I '''0.0-5(a) (6) (lttl) . 

I~ appelln that the 8-aretary va. autborisacl und.r .ection 
J(d)(') ot the MLA to .ak. pE'OVi.iona for a coal 1 ..... '. 
co.pliance vith • .cUon 2(.)(Z)(A) Vban th. h .... holda coal 
1_ ... contained in . n approved lIKI . b the soUci tor opinoad.. 
the .pacific cl.finition chos.n for 1 ...... li9ibility ~r 
.action 2(a)(Z)(A) v ..... ttar of pol icy.nd prQ9ra. cl .. i9n. 'Z 
I.D. 5". 54' (1"5) . Where •• t.tut. h • • not cliractly .poken to 
t.be preci ... qua.tion .t iaau. . .uch •• the in.u nt c. •• vtlarw 

procluction that the UIU no .. rY.a v11l be .lned i .n forty y •• n . '0 
D. I . C. 20J.IZ) (lU') . 

Arb. evolution of the 1."9\Ia9. uead in the final rule 
,ovarnin; the 1 .... qualificationa of holcl.ra of 1 ••••• in LMD ' . 
indicate. that tba rule va • ...ndad to require UCU'. to procluce: ·in 
accordance v i th tha uru .ti pulations of approval· inatud of 
requ.iriR9 IMU'. to be ·proclucin; in ~reial qu.nt it i ••• • a. the 
proposed rul •• had provided . "O&'" 51 ,ad. _&9 . l1Z0Z . '1205 
Utll) ('I , aed Rul .) x1t.b 51 ,ed. R&9 . uno. 41tH (lU', (Pinal 
Rula). 

, 
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rctAA f.il. to a44re .. the int .raction between ..etian 2(a)(2) ,.) 
and UIU' a. the court Mlat dat erwiM vbether tha agency'. 
interpretation b par.i .. ibla. Ql,nrpn U •• log Y nne. U7 
U.I • • ,1 (1"7). Raviewlng court. Qanarally dafar to an .. eney'. 
interpretation or the atat"ta Wllaa. it i. unr.allOlM.bl. . 111. 

t1ndar the dlacretionary authority Qranted in .ection 2 (d) (3) of 
the MLA.. tbe .acretary cboee. a .... tt.r of polley. to provide 
by r-.ulation th.t production fro- anywhere within an LRU, 
Federal and non-Pellaral landa alike. Mould ba conat.rw.d .. 
occurril'l9 on aU Padaral I ..... in tha LIm for purpoee. of 
dil1pnt deYel~nt and continuOla operation. .) C.P ••• 
t ).n.'f.) (1"1) . Tha 8ec:retary alao ehMe, a. a .. tter ot 
policy. to provide by requl.tion that a 1 ..... prodQCil'l9 in 
.ocordanoa with the UIU .tipulationa w •• not diaqualitiad under 
MCt10n 2(a)(2)(.,. 4) C.P ••• 1 3472.1-2(a, (') (11) (I:, (1191) . 
Tbaretore, tJMo Secretary provided that . 1n the ca .. ot UCO'a. the 
production raquireaenta ot aaction 2(a) (2)(.) .re aat1afiad ¥ben 
u.a la .... 1a in co.pli.nc. with d1l19.nt cIaY.los-az'lt and 
continuO\la operation require .. nt. on t he UIU. 

!. Iterr-KcGaa Is Producil'l9 in Accordanc. with the C10y!a 
POint IJCU Stipulatior\ll of Approval. 

In tIIIe inatant c ... . pur.u.nt to • .etian 2(d)I.) ot the lILA. the 
aut ... nded the proviaion. ot the &eat C;Ulatt. I ..... relatil'l9 
to di119ant dav.l~t . continuou. oper.tion .nd production to 
ba conai.tent with the uru' a proviaiona . section 3 ot the 
aUpulations of .pproval t or tha ClOY!. Point UftJ provid .. tbat 
the dili.-nt dnelo~nt and continuO\la operation requira.ant. ot 
the 1nd1vidIUIl Padaral I ...... re .uper.edad by tMI dUi9ant 
dev.l~nt and continuoua operation ~lr ... nt. i.,oaad on the 
UIU. fta Clovia Point UIU aUpul.Uona ot .pproval provide in 
MICtion ](91 that. tor purpo .. a ot _tll'l9 production in 
coa.arcial quanti tie •• production on .ny r&4.r.l 1 .... or non
Peclara1 l.nd :dth.ln the lMU ahould be conatnlad a. occurrh'19 on 
all radar.1 coal 1 ..... within tha u.J. 

Purauant to 43 C.P ••• 1 ).'O . O-! (a)(I)(ii){.). aection ) ot the 
.Upulations ot approv.l provide th.t th4I dili9ent clev.l~t 
period for the Clovi. Point IIftJ be9~"' on Sapt."'r 26. 1116. til. 
affect iva dat.a of the lIIU . bee.u .. th. 1MU contained a rad.r.l 
I ..... Laa .. Mo. V-O)I)"'. that waa ia.ued pri or to Auqu.t 4. 
1976 . but not readjuatad att.r .uquat 4. 1916. prior to tNU 
.pproval . Th. diliq.nt dev.lo.-ant production raqui r ... nta 1n 
th. Clovia Point LMU atipulation. provide th.t the LMU ~.t 
achi ... production ot co..arcial quant.1ti .. bator. Septeabar 26 . 
19". Uta dat.. th. diliqent d.velos-ent period .nda. The 
recov.rabl. r ••• rv .. ot the LKU v.I' ... tt.-ted to be )0 • • ).'.000 
tona, eo Iterr-JIcGee .".t .ina ).0.) •• 60 ton. troll anywher. within 
th. UIU to achieve dili9.nt d.v.lOptent. I: .. t Gill.t.t. Pad.ral 
Ki n./Clovis Point Nina Loqic.l Mining Un i t Stipul.tion •• Section 
)(cl. Saptaabar 26. 19.6_ 

• 
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.. ani adVilled that Ua Clovh Point lM1 h prod...clft9 ooal in 
accordance with ita aUpuhtl orw of approval . !'bu., \lftllM1' 
eurrent poUcy •• AtlKted by l'ecJ\lhtion , the 1 ••• _ 1. not. 
nbject to the pl'ObU,ltionli or HCtion 21a) (2) (A). &COOrd!,.. to 
the atipulation. of approval tor the LMU, the dil1.-nt 
doevalo,...,t r.qulr...nt ia the only production requl.--nt that 
hn-Mea .. INSt .. at for ..etion 2(a) (2) (A) purpoMa. 

• • Appl1c.tion of t.taa ltancSerd. -OpenUnrg an onvolnIJ Klnln9 
Operation in Acoord.anc. wi th Standard. Ind..aatry PnctlOH . -

Afur cantul conaideration , woe do nOt _11_. that tiM 
l'*J\Ilation you hay. cit.s in your letter 1a deUnalnatlva .. to 
Kerr Mee 'a 1 .... ...-Uf1c at.lona. Your inquiry _ ..... that tbe 
1 .... qual i fication. can only be ~tend" beaed on the ~t1Dltlon 
of the tena ·product ",- •• provi ded at .3 C. P ••• I 3'00. 0-
5err) ( 6) . Aa 18 elur tre. tha fOA90in9 .l\IIl~l •• VII bell..,. 
that. "tt~·. 1 .. _ ~.l1fiC&tiona ara controlled bY 43 
C . P • • • I 3n2 . 1-2 (.) (' I (U) (I ) . 

c . _onprodllctlon a.cau •• of Mnut conditione under • .ctlon 
2 ra) (2) CA) and IltCtl on 7 Ca ) • 

.. ~ vith the atateMnt 1n qu •• tion 1 on the la.t p-ve or 
your latt.r 1na..ucb •• it . IlCJ9tl.tII that nonproducUon t.c.u.. or 
.. r~t condition. v •• on. or the p ractic •• that .-ot t on 
2 Ca) (2) (A) _. i ntended. to pHVent . Kowver, the ~ind.r of 
your qu .. tion need not be addre. aed. sine. it i. pntaced on th. 
a •• u.pti on that Xarr-RcGee ' . 1 .... quali f icat i ona can onl y be 
d.rended on the ba.i a that i ta activiti.a are OOft8 i a tent vith 
.tandard. indu.try pn etice • . 

D. Act1on. the Secr.tary ""y/WUat Take it ~.e. "'ra r..\led. 
IlIProperly . 

U i.,l1ect 11' the la.t qu .. Uon in your letter. thai DII~nt o r 
the Interior 1a autboriaad to tak. carta in 1 .. a 1 act-lon. i t u: 
diSClO'Bn that a Peden I . i nen1 1 .... baa bean i .. ued 
i ... roperl y . However , your ~.t1on need not be addrea; ... . iItoe 
i t ls pref aced on the a.au.ption that Kar r-RcGea vaa not 
qu.aUUIMI to acq\l i n 1..... . u is evi dent rrc. our ru~ to 
tbe f l nt question i n your l e tter, va believ. that Xu .. ~-1IcG.e V b 
qua11fied t o aoqui n '~ra1 . inera1 1 ..... under the r.qulation. 
i -pl ... ntinq LMU eo.p1 i ance with aect i on 2( a '(2, (A, . 

III Qplel,.t .. e 

Aft.r langtby &na1y.i., ". have d.tu.intld t hat t.h4I t"e9\lla tton. 
cited. in your i nqu i ry a r . not clat .ral n.t1_ .. to hi r .. :Ci •• •• 
1 .. _ qual itlcat10 i n the in. tant caM . Pur.uant to section 
2 (d ) of the MLA . the Secre tary 1 • • uthorhed t o . pprvv. uaJ' e and 
to •• tab1 i sh the section 2(a)(2)(A) production raq\llreaantll for 
1 ..... within UIU ·.. W. beliav. tJu,t hrr-1'k:(; .. i. quaUfied to 

9 
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ASI 'Ix IV 
Letter Prow. tIl • .A.odate 8oUckor Ibr 
E...,ud. , ... Depue I toflh , ........ 

acquire 1 __ under the nquhtiona pra.al .. ted to iltpl..ant the 
.uUtority ,ra.nted to tJM lecretary to .ppro¥e um'. and .. tabliah 
their prod\lction reqI.Iin.enta . 

.. • re a4htiMCl that .. rr-llclCee h pl'OlNcinv OMl in .ooorcl.llnce 

.ith the loqic.l ainin9 Wlit atipulationa of approval parauant to 
43 c.r •• • UI7.I{e) and (t), and tbu ...u the 1 .... 
qualification pravi.ion for LRUI • ..t fortb at 41 C.P.It. 1472. 1-
2(e){t' (ii) (.) . AcCordln1)lI ' it we. DOt barred trca acqu.irinv 
ainaral 1 ..... ¥ben product: on atoppMl Oft t.be Clavie Point 11m in 
"rch 1 ••• • In effect , 4' c.r ••• '472.1-2{a)Ct){ii,{I, allowa 
the bolder of a 1.... that would otberwi.. be in violation of 
aection 2{.) {21 (AI to eecape tIM Metion 2{.) (2' (A, l1a.itlltion on 
the acquialtlon of _ 1 ..... by includiag" the 1 .... i n an IMU. 
Kerr ROO .. v111 be requ.1EWd to .ina 3,OU ... tO tone of OMl before 
lepta.b'n 26, l"t, trw the um in onMr for the LRU to oaaply 
.ith the dili,ant d ..... los-ant requ.in.anta of lMCtion ., of tM ...... 
The .1p1fieance of .. ion 2(a, (2) (A) .a • bar to the 
acqui.ition of rad.ral 1 ..... i. d~niahinv .lth the ,. ..... of 
U.. . lnatead, lMCtion 7{a' of t.be KLA i. boIcail'J9 the oparat.i¥e 
lMCtion to enaure dili~ and pnwnt apeculation . 'ftaat 
aection baa bean oonatnaolCl to pl"O¥ida tMt any 1 .... wicb ia not 
producinv In ~rci.l quantiti_ .t the end of 10 YMn frca 
the data of ia.unc. or readj~t llball be tIIninated. 
Therefore, 1_... i.aued or re.dju.te4 .fter It7t viii not often 
.urviva to rai .. aection 2(a)(2}{AI la.uea becauaa they .ill be 
teni nated uMer INCtion ., (a) .fter 10 yean wban they an 
naitll.r product", nor payi,.. adV.nc. royalti ... 

In ooncluaion, wil. not entirely fr.. frca doubt , it a,...re 
that the Iecr.tary wa. auttloriaed candler lMCtion 2 (d) of tba KIA 
to prcwid. that aection 2 (a} (2' (A' app11e. to UftJ'. in the M NMlr 
d .. eribad abov.. Tbt. interpratliUan ia a aatt.r of policy 
for.ulated by pr.viou. Adaini.trationa that .eata th. lattar of 
the la.. IkNaYer, the interpretlltion appeara not to be 1n 
concan vitti a _jor vo-l of PCUA, wbicb .aa to ~ 
.peculation. 1'111. polley could be ... nded proepecti .... ly at any 
tiM by followl", t.M no!'1llal notice and _nt Z'Ul. ... ki", 
proceaa . It aboul d be noted that applyi", aucb an a_nct.ant 
retroactively to .1tua.tiona auctI a. IttIrr~1IIcGtte could prove aactI 
M)r8 difficult . 

,. 



... _IV 
Lener Pro. the .u.odate 8oUcltor for 
EIl«17'" a..o.ree.. l)eputaeat or LM ....... 

.. uvat. tbat 
your inquiry . 
Infor.ation. 

tlM foreqoil'll 1a nepolWiY. t.o t.be bauu raiNd In 
PI .... contact .... abould you. need further' 

P...t...: a. 8 0 f. • 
• atricia!. ~ 
Aaaociate solicitor 

&nervY and a-ourc.a 

oeu Aui.tant a.cntary. lAnd and .lnera1. 1I&na,"'nt 
Director. Bure.u of LAnd IlarMI~nt 
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Appendix v 

Letter to the Director, Bureau of Land 
Management, Department of the Interior 

GAO , " .. NSlMH 
~ he rac Offtno 
. 'M .... - O.C.~ 

• C-...,., .... 
ec--Io!O •• ' l"""'" 

He . Cy J •• hon 
Dlr.ctor . Bur.au o f ~nd "-nav ... nt 
U. S. O'~rt..nt of t~. Intarior 

o..r Mr. J_hon: 

In r •• pon •• to • r.qu •• t fro. the Ch.l~n . Subcn.aitt .. on 
"1"1n9 end • • turai A •• oure •• , Hou •• Co..ltt .. on [ntarior 
end [naul.r Aftaire , Wft era reviewing verloue •• peete of 
Interior'. tederal coal 1 ••• 1n9 proqr... During our vor_ we 
l •• rned that Karthw •• tern R •• ourc •• Co.pany haft appl i ed to 
1 • •••• t r act cal l ed W.at Rocky lut ta In wyo.lnq ' . Powder 
River a.. ln, which, according to the IYr •• u of t.nd 
~na9 ... nt ( ILM, . conteine an •• ti .. ted 5' .11110n tone of 
coel . This tract 1. adlacent to en •• ieting ROrt~.t.rn 
1I •• 0I,lrc •• 1 •••• Itnovn •• U'e Rocky .lItt. 1..... lUI 
•• tl .. t.. that t he aueh larVer Rocky Jutt. 1 .... containl 
575 al1110n ton. of coal . Th. 1 •••• will •• plr. i F.bruary 
1991, the .nd ot itl 10- y •• ~ ·dilig.nc.~ period, beeau •• 1t 
h •• not produc~ the r~1red ca..e~~1.1 quant i ty of coal. 

I n t he fin.l .nvi ron.ental l~ct .t.t ... nt for the We.~ 
~ocky lutt. t~ICt , BLM .t.t •• th.t If Northwe.t.rn l .. ou~e •• 
Ca.p&ny 1 ••••• the t~.ct, 1t will apply to ILM to ca.b lna 
t he 1 •••• with t he locky IYtt. 1 .... into. l otiell .inlng 
unit lUlU). I f lUI approv •• the UN, a n_ dil l g.nc. period 
viII baqi n tor both 1 ..... in the LNU, In .ttect •• t.ndlng 
the •• pl~.tion ot the locky IYtt. 1 .... lroe F.bru.ry 1"1 
to l.t. laOl {10 y.ar. tro. the data the w •• t locky IUtt. 
1 .... i •• pproved, . 

.. tor •• n.c~nt ot the red.r.l Coal Le •• ing ~~nt. Act 
of 197' (rcLAA" .. ny fadar.l coal 1 ..... were h.ld for 
•• t.nded pa~iod. and var. not produc1ng cO.l . COnc.m.cs 
.bout the 1arg. nu.ber of nonproduclftg 1 ••••• , and the 
po •• ibillty that th... 1 ..... ve~. baing h.l d tor 
.pecul.t1v. purpo ••• , the Congr ••• ..ended the Mln.c.l 
Laa.ing Act ot IUD by paulng rct.M. rct.AA contain • 
•• v.ra l provi . ion. d •• i gned to .ncour.g. d111g.nt 
d.v.lopeent and continued production of coal .nd to 
di.cour.g •• pecu l at i v. hold i ng o f fed.ral coal 1..... . an • 
• uch provi.ion provid •• t ha t any 1 •••• that i. not prodUCing 
In co..a rci.l qu.ntiti •• at the .nd of 10 y •• r •• hall be 
t.r.lnated. Anoth.r prov i.lon in FCLAA .ncour.g ••• fflci.nt 
and ord.rly d.v.lopeent of co.l 1...... Thi. provl.ion 



As; 'bV 
lAt;t.er &0 &lie Dtrect.or, Iklftu. of Lad 
Men , •• ra" I)epartlHal ot die lalerlor 

allowa the Secr.tary of tn. Int.rlor to .ppro.. tn. 
con.olid&tlon ot ted.ral 1 ..... and int.rweninq or ed,ac.nt 
nonteeMr&l l ..... Into an UCU, Th. purpolla ot the UIU 1. to 
d ... lop tn. teeM"al coal raaourc .... a v.ntt In an 
.tflclent , eco~lc , and o~erly .anner , with dua r.t*rd to 
con •• "atlon of coal r .. arv •• and otner n.OGre .. , 

.. aA conc.rntld tMt tbe .ffect of allowl", lIon.hweatern 
a •• ourc •• C~ny to fOnl thl. lM.I wIll be to prod. 
IIortnw..t.rn lI_ourc ... n addlt1on.& 10 year. illo which to 
... t rctAA ' . di119.nca provl.lon ratber t Mn enaurlft9 
.fflcl.nt, econo-ic . and orderly coal production fro. t h. 
aocky luU. 1.... . In addlt1on, it tha Rocky hU. 1_ •• La 
t.ra1nat&4 In accordanc. with f'C1.AA, Itort .... t.m a._rca. , 
.. _11 a. oth.r cc.panl .. . could bId to 1 ..... 1ther tba 
Itocky IUtt. tract andlor the W.at Ilocky lutU tract . ".. 
.al. of tt.a.a I ..... could re.ult. In lncra .... n.,..,.. to 
the 9O .. ~"t ln the fOnl of bon". bIde . As d..onatr.ted 
by Areo'S rec.nt bid of ,71 .' _11110n for the Weat .lac. 
ftllftder tract In ttro-!ft9, whIch, eccorcllD4J to atM, contain. 
&n •• tl .. t&4 421 atlUon tons ot coal, t IM •• bIde ~n be 
.v.blltafttlal. 

Accordl",ly, In U9"t of OIIr conc.rn., _ r.qua.t tMt you 
racon.alder the appropriat.na .. of tha paacll"9 ... t Rocky 
lutt. 1 ..... el. and the allbsequant fOrMtloD of an uar wIt" 
t he !toeky lutt. tract. Me would appreciat. bel", adVIsed of 
the r •• ult. of your r.eonaldaraUon bafon tile pa.cllft9 1_ •• 
•• 1. ,. eoncl\lctad. .1 .... conW«. aoIMrt _U.on oa (202 ) 
,,4·7352 If you he ... ny qua.tlona . 

~ 
.. ""or.'~:zz: 
_. Da;J:I;~1 
lr.ctor, .. tural ".OIIrc •• 
"Aa~nt •• s" .. 

eC I Chall"M.ft, Sllt:~ltt_ on IUnlq and 
.. tural ".CNrC •• . 

co..ltt_ on Int.rlor aad Inalliar Afrair. 
aou.. of •• pree.ntativ •• 



Appendix VI 

Letter From the Deputy Director, Bureau of 
Land Management, Depru tment of the 
Interior 

• 
United States Deporttncnt of the [n<mor 

llUiUAU OF LAND MANAOEMENT 

Kr. J .... Duttu. III 
Director, Natural R •• ourc •• 

"anaq ... nt I •• u •• 
Ceneral Accountinq Office 
W •• hinqton, D. C. 20548 

Dear Mr . Duffus: 

-,-
...... _ ... 

1425 (6150) 

This re.ponde to your letter of S.pt.~r 24, 1992. in which you 
reque.ted that tM sur.au of Land ManA9_nt ( BlII) Acon.dder 
holding. coal 1 ...... 1. fo r the w..t Rocky IUtte tract. The 
w •• t Rocky SUtta tract i. adjacent to the Rocky Butta 1 ••••• 
which tar.inat •• in rebruary 1993 unl ••• the 1 •••••• Northwe.tern 
R •• oure •• Co~.ny (NVRI. produce. coal in co..ercial quantities 
rl oa the l •••• hold. In applyinq tor the v.at Rocky But ta trac t, 
NWR announced ita intention to eoab!n. the w .. t Rocky Butte tract 
with the Rocky IUtt. 1 •••• to tor. a 1091cll aininq uni t before 

he Rocky Butt. 1 •••• tarainata •. 

Att.r giving c.r.rul con.id.r.t ion to your concern., the 8LM, in 
eonault.tlon vith the Depart.ant ot the Int.rior, h •• decided to 
ott.r the w •• t Rocky Butt. tract tor 1 ...... 1.. Th.r. v.r • 
•• rious policy con.id.ration. in r.aching the deci.ion, but v. 
have conclud.d that the publ ic int.r.at i. ba.t .arved by hold i ng 
the 1 •••••• 1 •• 

Although tba 1 ••• lng and d.v.lop .. nt ot radar.l coa l ra. ourca. , 
a.peci.lly in tha Powdar Rivar Ba.in, ganarat. lapr ••• iv. 
r.v.nu •• , Fadar.l coal l ••• ing and d.v.lo~nt .r. not .. nagad 
aolaly •• ravanu.·gan.r.tinq progr.... It rev.nu •• v.r. the 
chi.t eonc.rn, the pae. ot Fed.r.l coal 1 ••• ing .nd dav.lopAllnt 
vould have b.en such 9 r.at.r than it h •• been over the l • • t 
10 y •• ra . 

Aa •• an.ger ot coal rea.rv •• , the 8LM r~nlz •• it. 
re.pon.ib i lity to .. naq. n.tlonal coal r •• ourc •• i n t he publi c 
int.r •• t. Th. 8LM au.t •• k. coal .v.i l able t o ... t indu.try and 
con.u .. r daaand. tor .n.rqy tor tho. . u... i n wh ich 011 .nd 9as 
or other ena rqy .ourc ••• ra not . aub.t i t ut . . To do t hi. , i t 
~uat h.v •• tl.x ibl. proce •• to .nalyz. the nead t or coapat i t iv. 
1 ••• in9 at • giv.n t i .. and plac. and to r •• pond to the need to 
provide co.l .t ca.pet it iv. pri c • • t or t ha bana t it ot .na~ 



, 
eonau.ets. It .uat .. inte1n an orderly , predictable eyat .. tbat 
protects envlronaental valu •• and provid •• a baai. tor lonq·ra"9a 
p1annLl'IIIJ by stat. and. local 1JOV.~t •• the aner'9}' induatry . and 
other 9roupa and IncUvid\WIb cono.nMId about r.s.ral coal 
d ..... los-ent. 

Once 1 ..... ar. i •• ued. the BLM .u.t a"aura that national 
i nter.ata are protected , protection t. achieved in uny VIIY. , 
..0"9 others, by requlril'llJ that 1 • .-_ achieve ..xL_ acono.ic 
recovery of the 1_1Md CCN.l co.-iatent with standans 1n4u.try 
operatinq practic .. and with co~rv.tlon of all n.tural 
reaouE'Cea . Th& purpooa. of • lOCJlcal ainLI'I9 lll'Iit (UIU) is 
conalatent vith the atatutory ... tau. .eona-to recovery 
r equir_nt and a l a 1n pro.otinq tb. efficient, econOlilc and 
ordarly production or cod and. by r.c09nh1119 that the 9.0109)' of 
coal ctapodta axist. apart troa 1 •• _ boundari •• and political 
d i viaion.. The .fficiant and atrective ~v.lo~nt ot coal 
r •• ources of tan requlr.a 4ev.l~t aero. . land. owned by 
f.deral and Stete 9a.ern.enta and priVata entiti •• , and LMU 
toraation facilitat •• auch d.valo~nt. 

Th. daciaion to bold tha 1 ___ 1. in no way 9Uarant_a tb.t JfWIt 

or .ny other bidd.r tor the tlr'ct wU1 be i_ued. • I..... coal 
1 •••• _I ... ra raqu1~ by et.tute to be ~titiv., and 
cMlpetitiva b ide fro. 1 ...... of nearby .1n.. .n po .. ible. 
Furth.r. bi~ .u.t be dat.r.ined to ... t or axcaad the f.ir 
_rkat val u. of oft.red tr.cta. .nd th.lr. have Man inatanc ••• 
1ncludlt"IIJ sd .. 1n the Powd.r ah.r Ba.tn. wh.r. bide have been 
nl'ctacI for not .. atinq tha lUI 's dataninatlon of fair _rkat 
v.lu •. 

Th ... rite of any tMD' 'pplication .ub.itted tor the .... t Rocky 
8I.Itt. tract c.nnot be lud9ed .t thb ti .. , .. no .pplic.tion can 
be sw.itted without. 1 .... for the tr.ct . ..".rth.l ... . any 
.uch .pplic.t ion vould be jud9ed on its .. rita • • nd .pprov.l i. 
not .u~oaatic o r vuarant.-d . 

Wa truat th.t thi. inforaation ha. Man r.aponaiv. to your 
i nqu iry. 

......(.~ ... ·t.. I ,.~l )' 
. ~"·n Diractolr 

GAoOiKCED .... IO Federal Co&I-LM"S1q 



AppendixVll 

Comments From the Depar tIl1ent of the 
Interior 

Note: GAO comments 
supplementing those in the 
reportlext appear at tOO 
end of this appendix. 

United States Deparunent of the Interior 

OfFl(.'[ OFnt[ SEOlETAlty 
w. ........... o.( ~ to! ... 

Mr . Ja-ea Duff",. III 
Director , Natural Reaourcea 
Mana~nt I.au •• 

General Accounting Office 
441 G Street, N. W., Room 11 4l 
•• ahington, D.C. 2054' 

Dear Mr . Duffu. : 

Thank you for the opportunity to cOfI'IIIent on the draft report 
antitled Nip.rll 8.lours" - 8'M" Opel _I.fllng prggr •• H"da 
srr.pgtheping (GAO/RCBD·'. - lO). The report i, the lat •• t in • 
a.ri •• of aub.tantive report. f~ the General Accounting Office 
(CUoO) on the Depart_nt of the lnttrior' a (DOll adaln.htr atioo of 
the Pedar.l eo.l ""nag ... nt. Progr_ . Thh report aUecta both 
the For.at service (PSI of the Depart_nt of Agriculture and tbt 
kerr -McOee Corporation , •• _11 • • the 001 . We under.tand that 
the rs and kerr -McOee will re~nd .eparately . 

The DOl . t he Bureau of x...nd M&n.g_nt. laue). and all other DOl 
agencie. with ooal · re lated reaponaibilit ie. etand r • .dy and 
willing to work with the Congree., the GAO, the industry , and all 
other intereeted and a ffected group. and c i li •• na . The r ed.ral 
Coal Manage~ent Pr09ra~ .hould be aa r •• pen.iv. a. poe.ibl. to 
ch-anging enviro~ntal and aoci.tal needa and conditiona and to 
public concern., while complying with all atatutory and 
r.~latory requir ... nt.. In that apirit, we provide the 
following C0a\8nta to you for your conaid.ration and u .. . 

lbe report cont.ina findinga in four area. : logical lUni ng unit. 
ILMU ' . ) , 1 ••••• qualificat ion., cumulative environDental i~ct 
analyei. , and u.e of projected demand to .. et the object l ve. of 
the Federal Coal lA •• lng: ~nd.ent. Act . Reca-ndat ion. ar. 
made 1n chapters It and II I , and we wi ll reapond to theae 
recommendation. in the order t hat they are preaaDtad . 

Ch.apter II recOUM!nda that t he Sec'retary direc t the 8LM to 'revi •• 
8~ ' . regulation. to provide clear c riteria to deteraine whether 
an LMU will furt her the economic and eff iciant and orderly 
development o f coal depe.it. and to enaure that each LMU approval 
document .tat •• how fo~tion of apecific LMU' . will ... t t he 
regulatory criteria . The 8LM publiahed a frdrr. l Reg i .t.r notic. 
0" Dacel'lbar 10, 1'9] . The notice, an advance notic. of propoaed 
rule_king, reque. ttd public coe.enta on all &&pecta of LMU'., 
including i.aue. di.cua.ed in the report . The not ice r~eata 
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"I" 1', VII 

, 
public ~nt. on .uc h .. tter. a. wbet~r or not ·LMU dil igenc.· 
.hould .uper.ed. ·l .... · .peci fic dilig.nc.- i n ... ting production 
r.quir ... nt. and vhat .hould b. the .ffecti .. date of LMU 
fOrw.ltion . 

1ba clo.ihg' data f o r c~t. on this notic. _. 
Feb~ry . , it" . The 8l.M i. DOW analysing the ~te 
received . a. •• d on the ~nt •• nd policy con.ieSer.tion., the 
DOl viI I taka .ction t o propoa. any appropri ate regulatory 
changea t o the IMD regulations to .1l8un1 the .fficient, .conOMic, 
and ordarly develo.,.ent of Federal coal v ith due regard for the 
eona.rvaU.Oft of coal and other r.IIO\IrC ••. 

Chapt.r II aleo r.caa.and. that the S.c ret.ry not is.u. any 
.ddit i onal .!ll8r.l 1..... to X.rr · McOa. becau •• GAO cont.nds that 
~rr ·McOee is disqualifi.d, and GAO furtMir r.ca..aDda that the 
au.. undertake •• t udy to det.rw.1n. it oth.r 1 ••••• _re 
inappropriat.ly i •• u.d . As i. cl.ar fro- r.ading the r.port , 
differ.nt i nt.rpretationa •• i.t of the .. aning of the term 
·producing- within t he context of S~ct ion 2 1. ) (2) (A) of the 
Mineral ~a.1ng Act . Tha .. diffarencea exiat becauae o f the 
CONplaxity of the langu.ge of the .action . Dd becau.a of the 
section'. even MOr. coapl .. i.ple.ant.tion . 

The DOl Sol icitor'. Offic. provided you with an opinion regarding 
the application of the •• ction l (a) 121 (AI raquire .. nt. to the 
~rr ·McGee . ituation . In that ill8tanc. t he BUll had r.li.d Oft • 
duly pl"Oe.llgat~ regul.tion that provided that a 1 •• H. wa. not 
di~lified under .ection 21.) III IA) if the 1 • ••• involved va. 
in • logical Mi ning unit which vaa p~cing in .ccordance vith 
the logic.l .ining unit .tipulation. of .pprov.l . 

The legal opi n ion .tated that tha Solicitor ' . office wa. unable 
to conc lude that the contamporaneou. int.rpret . tion and 
applicat ion of the eection l(.) (2) IA) requir ... nt. in that 
i n.t.nce .. no beyond t h. acope of the Secr.tary' •• uthority 
grantad by tbe Feder.l Coal X. .. ing AlMnct.ente Act . ~ opinion 
noted that 8LM' s i nt.rpr. t .tioa v.s a .. tt.r of policy formulat.d 
by pr.vious AdMini.tr ation. that .. t the l.tter of the l.v but 
that appaan:d not to be in concert vith • _jor goal of PCLAA, 
vhich ••• to reduce speculat ion . 'T1le opinion further obaerved 
tbat the policy could be _Ddltd prospectively at any ti_ by 
(ollowing the nor.el notice and cOftl1llent rule_king proce.. . The 
SOlicitor'. Office plan. to coa.ent .epar.tely on the draft 
report'. ~nt. regardl ng the legal opinion o f tb.>lt ofUce. 

In re.ponse to t he raco ""at ion. on _ctian lie) (ll (A) , the aU'! 
has and will continue to update ite liet ot di.qualified .ntitie. 
UDder •• ction ll.) 121 IA) for u •• by B~ tleld ott l C •• In 
deterai ning the el19ibillty of prospective l •••• e. to hold or 
acquire Federa l coal 1 ••••• and to .cquir. oth.r Min.ral le ••• ~ . 
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The ILM ia currently reex.aiaing ita 1 ..... qu.lificatioa 
procedure. aDd plana to .ff.ct appropriate revi.iona a. eeoc .. 
practicabl •. 

1 

Chaiptu· III A~ade that tM &ecnt.ry of the Int.rior direct 
ttMt ILM Director to reeNpMah. the i.portanc. of cc.plying with 
require..nta for identifying and addrea.ing CUftUIative 
.n.i~ntal i~cta fro. coal b.dng and develos-ent. The 81M 
hea prepared an inetruction. ~ranctu. to ita fleld oftic •• 
dir.cting that •• ch erlVironMntal cSoc: _nt .ither directly 
.ddr ••• ~lath·. ifllPect. or i ncorpor.t. by refannc. otber 
.nviro_ntal ~t. that ~.a cu.u.l.tive i~cta . 

OYopt.r [V containa DO nca..Ddatioaa . The cwport conclud •• 
that the ILM can _at .t.tutory obj.ctiv .. by not tying t.he 
..aunt of coal off.red for 1 •••• to projact.d d • .and or mark.t. 
oond.ition. and thet f.ir .. rkat. value doe. not aquat. with 
-aaiMJaing nvenua • . 

.. will k .. p you .ppri •• d of any regul.t.ory or policy initiativ •• 
in an •• covand by t.bia nport . our det.n.d co-nt •• n 
.ncloeed witb t.hia l.tt.r. 

Itncloeur. 

Sinc.rely. 

i1.I. C-.~ 
aob Alwatrong 
Malatant &ecnt.ry . Land and 

Ninar.t. Managa .. at 

GAOI'RCED-M-IO Federal CoaI·Le .. 1.ac 



See cOl'T"llTlElnl 1. 

See corrmenl 1. 

See comment 2. 

See cOl'T"llTlElnt 3. 

See comment 2. 

Ass ". VII c __ • Pro. 1M Departant ottlroe ........ 

we otter the follOWlnq suqq •• ted chanq.s and c~nt • . 

CK.\PTER 1. • Int:roduct 1 -::n . ' 

c.n'~l . Th. purpose of r.viewinq Fed.ral 
proc ur •• (pp . 10~1' ) i . not cl •• r . as no 
th. data about procedur.1 in :h. rtDaind.r 

cod l.a.ino 
furth.r UI. il 
of : h. r.port . 

mad. of 

P'g' 10 St£9nd rtr.gpe9~ Chang. the number. al follow. : 'A. of 
SeptGlber ]0. 199 • aLM d W cO«ll 1141'" containino about .JJ.....i 
billion toni of recev.rabla coal . OurLaO filcal year 1992. ~h. 
aLM had m ac iYe: le •••• wh.ich collectiv.ly produced llJ.....i 
lal.llicn lhort coni of coal from which mu aulli.on i n Fed.ral 
royaltia. wer. collected.' 

P.g. llt fir.r ,.r.g[,ph . Th. mo.t recent y •• r for which data 
are ava labIa Is 1993 . According- to the Kin.rah Kan.aoament 
Sarvica , ~alty Kanao..-nt Program. total united Stat •• 
production for 1993 was '58 ~llion .hert ton. . and total Federal 
~roduction wa. lt5.9 m1ilion .hort ton., or about 25 per c.nt of 
the total. Furth.r. th.re i. a discrepancy betwean tha .tat~nt 
that un data wera the trIO.t recant .vailable and tha data .hown 
in th. Table 1 . 1 at the bot tea of pag. 10, which ar. Itlted to b. 
1992 production dat. . FY 19'2 productien data for Tabl. 1 . 1 ar. 
.. follows: Wi'oaing. 1 fiJ • ~T e .hort) I Montana , 22 , "e 
eahort); Otah. 17 ~ MIT e. rt ll Colorado . 12 , " IT e~rt); All 
Oth.ra. , 1 " IT e. rtl . 

The SLM was not 
'Itab lU.6, hence could not bav. bean i •• uinlJ coal 
1 ..... 1n 1920 . Th' fir.t Ftd.ral lu.ing ao.ncy waa the War 
Dapart .. nt, which , und.r Conor.ssionll autherization , l .... d la.d 
depo.it. to Min.rs for a 10 parcant: royalty in pura l .. d or 
.aney . In 1920 Int.rior ' . Gan.ral Land Offic. wa. l ... ino 
~n.ral. on ItD~ within it. juri.diction . 

p.g.12 Firat paragraph . We .UOlJe.t that the t.rra ' little, ' 
u.ed twic. LD the fir.~ l i na , be quant i tied . Th. hi.tory of ca.l 
di.po.ition by the Ftd.ral GOvernment 'UOO •• t. a larv.~.c.le 
dispolition of coal durino certain parioc:b . For in.tance , • • of 
190', 40',370 ecr •• of public co.l~baarino 1~ had been .old 
under the Coal Landa ACt of 1113 . ICClllllPtra with the 266 , '.0 
.cr •• und.r 1 •••• a. at th. end of rY 1993. 1 We .UOg •• t that the 
terM 'oraetly, ' u.ed in th ••• cond lina . al.o be quant ified, ~o 
Oi v. readar. an i d •• of th. dtgr .. of iner •••• . 

pag' 1) Lt., Paragraph 09 fag. . In li ne 1, it ia uncl.e r why 
the procedur'l for rtg~onal coal l' •• lno ar. any nora or la •• 
'rioid' than any other ceal leasino procedur.. . Rtgional leasino 
p~cedur'l are oen.ral ly •• ,abl~.hed by r eoula tion .•• are the 
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See ccwrment 4. 

See COfM'Ient 2. 

See conment 4. 

See carment 4. 

See corrwnent 2. 
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OE'TAILED CCJK!'(ENTS [cont. 1 2 

procedur •• for LIA l.a.in; and coal 1 ..... xchano.. . In lin. 12. 
the SecTeeary i •• aid to have •• tabli.hed raqional 1 ••• ln9 
"l.v.l,." Between July 19'9 and July 1912, the S.cret.ry in face 
,scablished re;io~l l.asino "carvets." Th. July 1'12 regulatory 
r.vision. changed taro.cs co l.v.l., to r.flect a chan;. in 
l.a.inv policy fro= a .pecif1c ..aunt [tarv.t) to ft ranoe of 
amounta I lav.l ). (S.e furth.r diacuaaion under Chapt.r IV 
below. 1 

hg' If Ptugr~h ~ w 'eM,ing. L ... ino levels nflect the 
tonnaoe. of ca.blnat on. of tracta . 'ft\a 11M My ~ty L8A tnct 
boundari •• to co.ply with the .tatutory requ.1r ___ ta of -X;" 
.conoaic rKovery aDd con •• rvation of the r •• oUZ'ce ( ... '] cn 
)'25 . 1-91. aDd thi ... y •• rv. a ••• iDOl.-tract 1 ... 100 lav.l. 
Nhan an applicant appU •• for a coal tract. ineUeauno u 
i nt.r •• t in l ... in; raderal coal , a call for expr.s. i ena of 
l ... ino int.r .. t would be redundant . 

Pag" 11-1'$ Ptr.qt'pb IpUt Ittn. rqllM '!'be 1 .... is awardad 
to the blgh •• t bidder provided that t • bi .r'. bid ",S, pT 

. 'IFet41 the fair .. rk.t value (rMY l , The rHV of a tract 1. not 
· •• tabli.had until aft.r a .al' j the value calculated by ~ ILK 
before the •• 1. i. an •• tt..te and can be -adifiad by .ariou. 
factor •• inFlud.ino the ..aunt. of any bida rec.iv.cl . 

P'g' 11 rlE'S ~11 p.r,g£.ph. It would be ~.ful to oa.pare eha 
LIA i ... Ioo .taP.tic.or the 5-y .. r period. with tho .. frca the 
r&01onai I_a in; pariod. (January 1911 through lapt.e.r 191] ) . 
Durin; that )]-lIOftth period. , the lUI l ... ad " tnct. ccmtdnin; 
2 . 1 billion ton. of Fadaral coal . In other words , in about hIlf 
cb. ti.act, the lUI l .. sad twic. a. auch co.l. 

,ag.17 r'rat full "{'SE.ph 'Ad agR~jJ 1. Por your 
nfor.ation, counti.ln the ,aooraph~areal .t~ad ar. as 

follows : P Cn !lixer IwyCXllino port i on) -·Ii; Horn. CUlpbe11, 
Conv.rs •. Crook, Goshen , Johnson, Na.trona , Niobrara , Sheridan, 
'ud w.ston : 9jAt'-loutbtett.~ Yt'h (utah portioai- -<:arbon, 
o.VO.tt, Duc:hesn. , EMry. ~r I.ld., Grand, Iron. Kan. , Marvin , 
san Juu, Sanpet., Sevi .r, S~it. Uint.a, Otah. NA .. tch, 
W&1h1nqcon, and Nayne , 'lebeN .'t~aftiQD SOUtbern 'Mcl,chi an-
rayatt., Jaffar.on , ~c,loosa , Walk.r . Kent ucky has navar 
~.n p.art ot a coal production region , but active aiD.s with 
Fad,ral coal 1 ..... a.r. lOCAted in " 11 and Whitley counti .. . 

CHAPTER 2, ·Cartain ILM Ac:tiona Do NOt Encourao. ~ly Faderal 
Coal Devel opment aDd Discoura;. Speculation . ' 

Gen.ral . on nvanl p.ao •• in chi. c:N.pter and in the Execut iv. 
SWllMry and Introduc:tion . the GAO -a •• the t.r. "expi"" to ret.r 
t~ l .a.e. which do not Ne.t the diligent &.velopaant raquir...ntl 
of t he Min.ral Leasino Act . Tha Itatut. specifical ly U •• I the 
tarm "ten'linat. ' to d •• cribe thac action. '111. Dapartlllaftt 
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See comnent S. 

See COI'1"ment 2. 

See conwnent 2. 

See convnent 6. 
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suqq •• t. t h.t the GAO u.. the t.~ 'expired' and "xpir.tion' 
~nly to r.t.r to 1 ••••• ~h.n they t.1l to .. int.in continued 
oP'r.tion alt.r th.ir twentieth l.a •• y .. r •. 

Th. lollowing ... tanc •• ppe.t.rs 1n this chapt.r and oth.r part. o f 
the report , '"aUK ha. allowed non-producing 1 ••••• to be 
:on.olidated into. looic. l ~ning unit ILMU) pri marily to .xtend 
the lila of on. of the 1 ..... rath.r t han to furth.r the econ~c 
recov.ry of tederal cOAl.' Th. GAO .hould be .",.r. that t here 
liMa an _ten.iYe diacvaaion i n C:ODgr.lI. about LMU' •• which va. 
print~ in the 'ppqrt.,ipD.J I.sprq. 507·,. Jan . 21. 1'76 . and 1n 
the c~tt .. raport . lepra.entauYe .. t.y Mink of Na .. U, than 
chairparsOD of tha aubconlitt .. on aining. tJCplained thoat tha LMU 
provision provi ded an ·_traordinary UlIIIIPtion" t o tha 10-y_r 
di ligenca provi. i on . Furthar, ehe txtaa.iva di.cua.ion 
notwitn-tanding. Coav~" .pacitic.lly d id Dot i nclud. in the 
rc~ • prohibit i on .gain.t _ t ending the diligant dev.lopeent 
p.riod of any l_aa. becaus. of t h.ir i nclu.ion i n an .pproved 
LHII . 

r.p. 11 'Prgy',igp' (pE ISODor1s '04 ,(CiSito' RsYI J,~rt .' ID 
the lir.t paragraph . i t b _ntioDed thoat the PCLAA • {IW. the 
S.cr.tary of the Int.rior to approve the formatioD of LMU·. . In 
f.ct, the atatut •• lloww the Secr.t.ry to dir.ct the for.ation of 
LKJ ' ., i. • .• or4e r 1 ...... to lora lMU". IS.,)O U. S.C. 
n02.(6) I . To dat •• the Dapa~t h .. c~en to act only on 
applicat i on. fi l ed by coal 1...... and not to dict.t. LMU 
formation to coal 1 ...... . 

P.g. 2f , fint 0'11 hOPiN . '!hi. paragraph confu ... 1 .... 
• USpaDUon. with the connnu .. operation r~r..."t . If en. 11M 
'qrant. a coal 1 ..... a 1 .... ,u'panaion, no production occur. 
frca t he 1 ..... allod tharaton no payDlltlts .r. dua. Per the 
Min.nl ~ill9 Act and the t .rma anlS colloditiol'lll of the 1 ..... 
.dvanc. royalti ••• re pailS i~ li.u of cOfttin~ad oper.tion . The 
1 .... i. in . ftact--not .u.pended--durin9 the contin~ operation 
period . 

raR" H-U '11M ycz r.ggr qyel Illy ltg, Q1!;9Urtg~ptder:!af:;1 
!:!:all !' .s. ' TtwI Dapartaent 4oe. not btIhev. t t ut. t he rrr. 0 1_ ... within an LKJ and furth.rin9 the . conc.ic 
davalopaent of the coal within the LMU ar. mutually exclu.iv •. ~ 
_. previously ~t1011ed , ... a ... ral ~t .t the bao'inning of 
·thea. Chapter ~tal . the Conqraa .... avar. thet LMU 
lo~tion ... an DlIIPtioo to the lO-y .. r r.quir~t for 
i ndividual 1 ..... to product c~rcial quantieiea of coal. ~ 
.t l •• at two of the purpo.a. of LMU fo~tion war. to foat.r t he 
f'CLAA-_ndat •• of cotta'rYlit i on of t he r •• ourc. and lNlXimwlI 
aconcaic recov.ry. t he I.MU concept va. &.Mcted i nt o law . 

I t is t rue t hat t he aut ~a not bava crit.ria for d..tantining 
when . n LHU i a bein9 c r •• sacS .. r.ly '0 extend the 1 ••• • r.th.r 
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See corrment 7. 

See comment 8. 

See comrnent 9. 
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DETAILED cacMENTS leont . I • 
than to promote the -.ffici ent. economical . and orderly· 
d.v.lo~nt of coal r •• ourc.. . The BLM wi ll be considering 
specific criteria for ·.ttiC1~t. eeono.dcal. and orderly' 
d.v.lo~nt of coal reeourc •• a. part of the revision of the LMU 
requlat i one . 

payaente, 'IftI 

~t. are ~!~th';~I;~"~;;i 
;ca.l is later offered for .i._ •••• 1e. there .. y or -V be any 
"bidders for the 1.... . If no 1 .... illue., no royalty pey!IIIIflU 
are due. Even i t • 1 .... i • • u •• , It i . arguable whAt would caul. 
IftQre of • delay in rwalty pay-.ente --ineludinv the 1_ •• within 
an approved LMU or rel •• sin; the ca.l and Mviog the 1 ..... go 
through the proce •• of openi ng a ain • . 

H . by the phra .. 'without c~.ns.tion to the gOV.~t. · the 
GAO is advocatiog It*e Ion ot LHU holdinv f .. in lieu of 
product i on, we point out t Me the Depar'talllat haa DO Itatutory 
'authority to i.JIcIo •• such . t.. . The 1IL11 .ouGht on .. veral 
occas i on. in the 1910 ' s to .eak legi.lative authority to t.po ••• 
holdiav fee on noa-producin9 1...... but this propo.al was DOt 
adopted by the Convre.. . Th •• tat-.nt alao i ;aore. any boIlUII •• 
and rantal. paid by ca.1 1 ...... . 

r:r: g;!i:.~·:ng;M: ::IPR ~!::;!sr.;'~~~ .. i . 
for the Nest I\ocky Butta tract was t 9heat of any tract aold 
in tha Wyc:ainv portion of the Powd.r IUver .. aill . either on • 
c.nt'-per-ton or dollar.-per-acre ba.i. duriDQ the y .. r. 1991 to 
the pr •• ent . Thi. is significant when co.pared to all of tha 
other .ele •. which involved coal with hl~r Btu valu •• and lower 
.ulfur ooacentration. . All of the other tr.cta were located 
adj.cent t o exi.tinv adnino operation., and the ~ 8utt.'~.t 
Rocky Butt. ain. will have to be developed, U a fixed capi ta l 
co.t of ov.r $100 ail l ion beyond t he 1 ..... cqui.i tion co.t • . 
Expenditure of tM. aaount of IIIOOey .\190a.u an iotaat to develop 
t he two le •• eholds. 

Furth.r. the 1 ..... . .. ~. the riaks _ daYel~t . If t ba 
Rocky &utt.'W.lt I\ocky !Utte LHU t a not produciflO' coal in 
com.ercia l quantiti.. at the and of the LNU dil i gent deval~t 
period, the 1 ..... r evert to th.ir i ndividu.al dili9anca periods 
and t.r.inat. at the peri ods •• t by .tatut.. It i. not claar 
that, .hould the 81M reoH.r the Rocky Butte or .... t Rocky 8utte 
tracta for .. Ie, thera would be any bidders. Th. Jteeline tract. 
whJch contains coal of .~lar quality , te~nated in 1992. with 
no oth.r companies l otere.ted i n havinv it put up for re •• le. 
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See comment 10. 

See comment 2. 

See corrvnent 11 . 

See COl Ii I lei It 8. 

See comment 12. 

44,1 'IxVU 

OETAI.t.ED COMMENTS f conc . : , 
Fi nally , ch. di.cu •• ion do •• noc .... co cOnJ1d.r ch. 
adainiatracive co.t. of reotf.rino tM W.at Rocky Butt. Tracc •• 
an off •• c to fucure r.v.nu.. . Info~tion pr ••• nced co che GAO 
during it. f ield inve.cigacion., parcicularly wich che ILK 
Wyoming, indicae •• CM adau.niacuciv. co.c. to be contliderabla, 
i . •.• $( lllillion for ch. cwo 1982 WycaitIg regional 1 .... ul •• 
and $2.5 mllion tor CM four LBA Wycaing .al... Th. l ... ened. 
co.t of the LBA •• 1 •• was ac l .. a C partially due co Che 
applicanc.' paying for ch. preparat ion of the anviro~ncal 
docunente . 

ftsl 25~ngttP' ',r'grlph. In lin. 1, the •• timaced tOnnAg. 
'cOnta ift in the Maat aocky 8uct. tract ie '55 ,tl li pn tpn •• not 
57 million ton. . . 

hpt l§ ri[lc hrureM 4ft li'Pt'RS'. Per che draft aDd final 
.... t IlOcIQr aucc. &IS'" the ultent of the applicant wa. co 
cc.bin. the Ma.t Rocky Buct. tracc (if obtained in cbs .&1a' with 
tha adjoining aocky Butta Tract to fora an ~ . The ILK 
d.l;erained tMC tha _at. ~clty Buct. TrICC concainad in.ufficiMllc 
)o •• arYI. Co .upport a n.., IlLin. and thus f ocueed the propo.ed 
accion in EIS'. on combining cha Rocky BuCC. and W •• I; ~ocky autc. 
trlct . inco a nw aift. . .". do noc beliave that pi.c--.l or no 
devel~c of coal re.ourc •• r •• ult. ift econo.ic, .ff i ci.nt, or 
ordtrly dav.loc-&llc. 

pur 21 firtC£!"UJ,pb . 'l'tM draft U\d tiDal _.t JIlocky Butte 
'to ro=-ntal ct .t.t~t. announced that the applicaftt', 
.t t, if it obtaiud the .... c koeQ- IutU traet . we. to c:atlbin. 

h .:lt~ an LICJ witb the I\ocky lutt. 1.... . orb. cOllllleneation _. 
$1 . , aillioa.. or 30 cent! par ton. the h.igh.at uount paid for 
tny of the PowcMr River tucta. rurthar , f':ttJe on che two 
1 ..... Ire ctu. annually in the .-:Iunt of $ par acr • . 

~q .. az-ii" .'f! tn, ~ Lee," {rca PopjariM i~bcX . , 
• ~t i eva. r t tb a • tustan ~. not c. eM 

GAO'. arvuaant. ag.iftat ~'. axtandinq tb. life of I ..... but i n 
flct .upporta the purpo ••• for which UCO·. wtlrl enacted iato ehe 
law : .fficient, orderly . and tco~ca1 dava10peent of COIl 
r •• ourc.. . 'l'ba ... t.m Stac •• 81M approved the 1 ..... • • LMU 
~pplieation becauea it met all of the .tatutory and regulatory 
raquir..nt. for 1KJ foraat ion . Th. LICJ produced eo.l i n 
caaaercial quaDt!ti •• in Py 19 t3 fro. non-r~ral landa. In 
othar worda. che a«J achieved diligent d".l~t, .conomic 
recovery of coal was aCcaintlC! , raya1tie. and rent. wtlra paid to 
tho ••• ntiti •• de.ignated by .tatut.. and coal ... u.ed to 
benefit cOnl~r • . 

If the 1 ••••• had t.ndlUted , the aut woul d bav. had to raoU.r 
t he tract . for COCIIP.tici·, •• al. at a l a t.r dat. . lti.r. is no 
guarant .. that the fO rDer 1 ••••• would bid on Cho., 1 .... cracc. 
if they were raofr.red ; ill fact , tb. 1 ..... would probably have 

GAQ,'RCEI). ... IO Pederll Coa!·LeM .... 



See conment 2. 

See ccwrment 13. 

See conment 1., 

See comment 2. 
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changed ita .rning .~.nc. to bypa.. the Federa l coal 
alt0gether. No revenue. would then have been generated fro. the 
' edaral cqal ra.ourc •• . 

r:::o!!bj;~."tg~'9~:re 6Yl!:~:g: ~:T:a:O?R-::Y~i·q L ••••• 
Sept""r ]0 , un. t eu dU .ii1 cod ..... . 

The word "activ. ' should be defined . In the context used . It 
doe, not mean ·produci.ng- . · In the GAO .tu~ ar •• thara vera in 
fact .l2. approved UCUa a. of Dec""r 1993 . wheel the report ended: 
on. in Ab~. dx i n utah. and 11 i n Wycainv" C •• per Dinrict . 
~ LMU applications ar. pend.n;. all in Utah. 

P~qs U Qp,lv [»11 .. re9£1P~ ' w. do not undaratand the bui, for 
t • $ 0,000 nated •• the 0 .. to dw Gow~t of dday10g the 
royalty ~t.. The caleulatioa ... ~. that the Rocky Butta 
1 .... tract would eventually be r • .old and developed if it had 
t arJlinated in February 1993 . Thi, .. y be an opel.btlc 
"'UlllPtioc . The tract. us ed for ~rhon in t.he paralJraph. 
West Black Ttwndar aDd Nonh Ant.lope/~ll., coat.in hip.r 
Btu valu •• lower .ultur coal. 

g;~!l~l~i ~:.gtt9:r;J::~""'W!" M ~t ~:td 
pr .... ;lUIly rMponded to the r: ereac.s report , ;;;i 'reM' 
RxgrzH'td, hyieioo, tg i1:tf"J ~l.tiOO' (GAO/ItaD· j •• t). It 
IS Dot clear why the l D9tI 0 that report ar. reproduced in 

' t.M. rf'POrt. We not., howYer , that. the propo •• l edtieind by 
the GAO ... only • requ •• t tor into~tiOD to I~tantiata or act 
cha validity of another caa.-rcial quantiti •• amount than 1 . Ot . 
and 0.3t waf viv.n a •• possible optioo . Nona of tha e~tau 
on tNt propo.al .uppli.s lIlY infolWldon which would .upport • 
r-vulatory chang. in the ~rci.l quantitia • ..aunt fro- 1. 0' 
to any other aaount . 'lba prope .. l hal DOt ~ acSopttHS . 

r'ql' 12 . l' ·Hi.&Pry Sf F.rr."SQtt , .. ", . , ChaDga the data 
n the nnt paragraph under thu .ect.1on ra- Dec:..t.r 11. Itl6 • 

. to o.c...tler l1. ItI6. o.c.-bar 31 w •• the data on which • .etion 
2'a l (2) IAI bee&me .tractiv •. 

In lin. 3 on paga 32, chino. the word • produca' to the ptu-... 'be 
producing coal in . " In l i na 1 on page 33 , chan;. the word 
'produced" to the phra .. ' CQr1!;: i nutd to be produc1a; . ' 

CJIAP1'D 3. 'Envi~tal Aa ...... nt. Do Not Alway. Addr ••• 
C\aIlllt iv. IDplct. of Coal Mining . ' 

Centr,l . The tollowin; intonlleion 1.1 g h an to provide a coa l ext 
tor the c1i.cuuioa on the D.'. ravi~ by the GAO in Utah . The 
tour 1 .... trlct. were ad j ac.nt to exi.ting operatioa. and wan 
needed by the pro.pact-iv. 1 ...... to .. intain production . Ita thl 
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See corrrnent t5. 

See COflTIlEtflt 2. 

See COflTIlEtfl1 15. 

Aw-.. "xVlI 
c __ .. rro. th Depume., or die 
Ia&erlor 

DETAI LED CCJCKm.,~ l eone . ) , 
State of Utah. coal mining 1a chletly conducted by underground 
NthoeS. because of tM dapth of the cod beds . Under9round 
mining generally cauae. i mpact I on fewer re.ource. than doel 
lurface mning . The coal mining indu.try haa undervone 
con.olidati0n . and old ~ne. a.re beinq opened up and reworked . 
ttle lnduatry el!lPl oy. about half the workers that It did 1n 1911 
and yet produce. IlIOn coal. ttle overall population i n the 
impaCted counties !principally Carbon. ~ry. and Sevier) hal 
.teadi ly declined aince 19a1 and ia jUlt now levelin; off. 

Thia population d.clin. haa cau.ed a dacline in ravanu •• to the 
gen.ral area . The daclin. in revenu.a ia encouragino Stat •• .nd 
count i •• to .e.k acS4!t ion.1 revenue • • 

.u to the GAO critici.- about Utah ' , review of cwaalatlva 
effacta, we recogni za the need for bett.r doc tation. Kowever , 
Utah in tact did analyze cu.ulative affect. in our view . In 
recogni tion of t ha i •• ua of documentation, we have prepared an 
Instruction I'W!'lorandUIII to t.he State. t.o bettln en.ura M t. ional 
con.iltency aneS unifor.ity and to en.ur. t.hat. cu.ulative affact.. 
are fully doc\Imaat.ad . GAO cont~ that 81M Utah 11 not 
s~rizin9 the r .. ulta of previoua. applicabl. ~lative 
analy.e. fro. which the . i te-spacific analy ••• er. being t i .red. 
Our IlUC Utah State otHc. i ndic.te that tM follE' anvirOlBDDtal 
••••• ...nt. (EA · .I reviewed by the GAO war •• it.-.pecific update. 
of four tracta which had beaa analyaed in a 60G-plus page Round 
II Ui nta-Southwest Utah aa;ioaal Bnvi~tal t.pact 8tat...ct 
IllS) or • S58-page Ponlt t.nd and Jl.aaource 1Iana;-.t Plan . 
Both thue doc' aU coata.iD euaulati.e ~ct analy.e • . 

PtA" 42_41 Ftr'pr,ph 5pli t AI' PtP" . Tha preparat.ion of 
envu''OnIIIanu! ~t. can be • collaborative .Uort under any 
proc ••• • not ju.t the LM proc... . Ot..har . \lrf.ce ..u;..nt 
a9&nc ia. of tan cont ribut e to .dDeral le .. i ng anvi ron.ant.l 
docuMent.. a. t.heir con. ent. ~.t. be obtained bafor. eha ILK .ay 
ie.va 1 ..... oc t hair l anda . 

Pili' U Oljmdmnrt.1 """.pt . l p tzt;eh pg Npt; 3gesi Cisa Uy 
Mdr.' o-l1£i", Ire". AD Kp'k allpu[SII . 0 Par 11M Utah , t he 
envi ronmental •••••• ment. r evi ewed by t be GAO -.re updat e. ehat 
_n int ended t.o i dent.ify and . valuate atQI' acScSitional concern. 
that arc • • • ince the prepar.tion of the I\ound II Uil1ta
Sout.hwestern Ut ah ElS or t he ror .. t La&1 and Reaourca ManaO~t 
' l an. In squthern ptah HileSerne •• ft l li .Qsa~t ~ 127 IILl 3)1 . 
150. the Int erior 8oa.rd. of Land Appeals not . ' Ioard hal 
allo pointed out t hat wher. 1 1M baa prepared an earlier lIS 
dil eu •• i n; impact. of pr opoaed managamant deci.iona •• ub.equant 
analya •• may briafly summarize the impact. eara fully explored il1 
the £15. a proce •• known a. ti.rin; . · 
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See corrrnent t5. 

See COflTIlEtflt 2. 

See COflTIlEtfl1 15. 
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Ia&erlor 
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and yet produce. IlIOn coal. ttle overall population i n the 
impaCted counties !principally Carbon. ~ry. and Sevier) hal 
.teadi ly declined aince 19a1 and ia jUlt now levelin; off. 

Thia population d.clin. haa cau.ed a dacline in ravanu •• to the 
gen.ral area . The daclin. in revenu.a ia encouragino Stat •• .nd 
count i •• to .e.k acS4!t ion.1 revenue • • 

.u to the GAO critici.- about Utah ' , review of cwaalatlva 
effacta, we recogni za the need for bett.r doc tation. Kowever , 
Utah in tact did analyze cu.ulative affect. in our view . In 
recogni tion of t ha i •• ua of documentation, we have prepared an 
Instruction I'W!'lorandUIII to t.he State. t.o bettln en.ura M t. ional 
con.iltency aneS unifor.ity and to en.ur. t.hat. cu.ulative affact.. 
are fully doc\Imaat.ad . GAO cont~ that 81M Utah 11 not 
s~rizin9 the r .. ulta of previoua. applicabl. ~lative 
analy.e. fro. which the . i te-spacific analy ••• er. being t i .red. 
Our IlUC Utah State otHc. i ndic.te that tM follE' anvirOlBDDtal 
••••• ...nt. (EA · .I reviewed by the GAO war •• it.-.pecific update. 
of four tracta which had beaa analyaed in a 60G-plus page Round 
II Ui nta-Southwest Utah aa;ioaal Bnvi~tal t.pact 8tat...ct 
IllS) or • S58-page Ponlt t.nd and Jl.aaource 1Iana;-.t Plan . 
Both thue doc' aU coata.iD euaulati.e ~ct analy.e • . 

PtA" 42_41 Ftr'pr,ph 5pli t AI' PtP" . Tha preparat.ion of 
envu''OnIIIanu! ~t. can be • collaborative .Uort under any 
proc ••• • not ju.t the LM proc... . Ot..har . \lrf.ce ..u;..nt 
a9&nc ia. of tan cont ribut e to .dDeral le .. i ng anvi ron.ant.l 
docuMent.. a. t.heir con. ent. ~.t. be obtained bafor. eha ILK .ay 
ie.va 1 ..... oc t hair l anda . 

Pili' U Oljmdmnrt.1 """.pt . l p tzt;eh pg Npt; 3gesi Cisa Uy 
Mdr.' o-l1£i", Ire". AD Kp'k allpu[SII . 0 Par 11M Utah , t he 
envi ronmental •••••• ment. r evi ewed by t be GAO -.re updat e. ehat 
_n int ended t.o i dent.ify and . valuate atQI' acScSitional concern. 
that arc • • • ince the prepar.tion of the I\ound II Uil1ta
Sout.hwestern Ut ah ElS or t he ror .. t La&1 and Reaourca ManaO~t 
' l an. In squthern ptah HileSerne •• ft l li .Qsa~t ~ 127 IILl 3)1 . 
150. the Int erior 8oa.rd. of Land Appeals not . ' Ioard hal 
allo pointed out t hat wher. 1 1M baa prepared an earlier lIS 
dil eu •• i n; impact. of pr opoaed managamant deci.iona •• ub.equant 
analya •• may briafly summarize the impact. eara fully explored il1 
the £15. a proce •• known a. ti.rin; . · 
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See corrmenl 2. 

See conment 16 . 
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DETAILED CCltMDn'S Icont. 1 • 
r;g:.;!;i;~ S!t:·1i!Q.:r!~: ~lt~·!!::t51; Ni'! '1t'r:"· 
uncl.ar what h _ant by the u •• 0 the won! ' l nve veaent· in the 
~ection title and in the fir.t sentence . It i. not claar from 
t he dbeWlaion [Mot tM opportunit ies for public involv .... t wu .. 
any f_r in Utah t han they _ra in Wycaino or Kentucky. Public 
conclrn. i n Utah about thl ~Ct. of coal l ... ing, including 
cumulat i ve ~ct •• were 1 ••• . 

CHAPTD • • ' Projectin; Cod o.nand II Net Nec •••• ry tOo Meet 
rctoU'. Object ! .,. • • • 

~.r.l . Tha BLN ' . deci.i on to u •• coal foreca. t. in i t. l ... i ng 
;el.ton. was due to a var iety of tact or. axclu. i vl of the FCLAA . 

When the Ccmgr ... altabl iaNtd t.h. o.pan..rat of &nervY (DOl ) . on. 
of i t. r"poMLbil i ti •• _. t Oo •• t MtLcmsl energy ;0.11. Not 
only did DOl . at t ha •• voah b .. ..:s oa foree_It. uaino variOla 
a •• umption. and policy dec1.ioa./ but i t al.o criticiz..:l Interior 
fo r no: 1 ... 1n9 enOUOh ca.l . oil. va •• o i l ahale • • ~c . , ~hereby 
pr-.ntinv tM united Stat e. trOll! ~nv anerw i~enden~. 

The DOl's coal d-.nd projections in che late U 70 's r e flected 
policy i nit i ati v ... inc ludiftG' a voal ot 1 aiUion t.rrel. o f 
~t\,le1s S*r day . The DOl requested therefore tMt forec:ut.r. 
ahould t.etor JrYIIfu.l de into their "-nd. forec •• t.. Th. 
re.ult lM. !Jr .. tly inflated ~d foree •• ta . 

AI. ,"" 

N1irk.t trend iotoraat ioa can be Id.tlll. 10 the u.rly to aid-
1980' • • COAl d..-nd had aluepad c:on.ict.rably . with the 
.~tantial radaral lea.109 that had occurred duri ftG' the reg ional 
l.a. i ov peri od . cartain toraca.tara expected additional rederal 
coal l .. ainv would DOt t. needed tor .. ny y.an and advocat ed no 
new P.&tral eoa.l 1 ... i nv. '!'be auc ieallad •• upp1-..ntal 
proo;rUlMtic lIS in 1915 . 'ft\e conClllMon.. of the ma.rk.t aulylli. 
were that. Mbil. l ... inv at that ti .. vu not nec .... ry ucept 
for iaola ted alt.-.pecific nead •• an incr •••• in application. 
would .tart in Utah in ~-l year. and _ .ivnificant incr •••• in 
1 ••• inV int.r •• t in the POwder ~iver R-Vion, •• peci.lly Wy~nv. 
would .tare by 1990 . Tha~ ia ••• antially What happened . 

...... 



See comnent 2. 

See corrment 4. 

See corrment 4. 

See comnenl 17. 
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OETUU:O CtNIENTS (cont . J • 
~lthough torece.t i n9 _y not ~ nec .... ry under LIA 1 ••• in9. the 
eLM .hould r ... in .w. re at _rket trend. tor re.ourc. mana9eDent 
planning end tor eco~c eva1Uatlon . One. the rec.nt [1 '91-
1991) bulge in le.sin9 in the Powder River R.; ion is concluded. 
le •• in9 .hould continu. at a .low.r but .t .. dy rate . (The bu1ge 
11'1 1 ... ~n9 activity in t~t re910n we s due to a 9·year hiatus in 
caapetitive 1easin9.' 

"g,' 51.5. OPxpi l£t r4 Co,l Ptc'gd Wla hOD'jd,r.d in S.ttlgg 
.. g'99' l £911 I .... S,l. L.yeIl . ° The July 191!i1 rf9Uht ion. used 
°rl91onal 1.,.in9 t,r9.t. , o not °re;lonal l ... i n; levels.o 

, 
Le •• in9 t.rg.t •• 1" txactly de.cribed by the tirat para9r.ph on 
~a9' 54 . Rl9ional 1 •• sin9 lev.ls weI" e.tabli shed by thl July 
1911 rll9\ll.tory revision. to . ccount tor the unc.rtainties 
i nh.rent in foncastin9 tuture coal d-.nd. . The aLH has only 
ainiaa1 u:perienc. i n Udn9 re;ione.l l_.in; levels, .. th.n has 
~n no reqional coal I_linG .ct i vity . inc. Sept.o.r 1911 . 

,'S" 5.-55, °Prp1ps;ttd peend Dat. Itgt Dlt'rein' the _lIwt pC 
'pe l Tp Be I:H,ed jn tb. I, M Prgs''' , ° The IltM ... UNS thet 
.xpr •• sed Int.r •• t in 1 ••• in9 a .peci f ic tr.ct of Ped.r.l coal i. 
equiv.lent to~. Mith the exception ot t he West Rocq. eutte 
Tract , ~tion.cl at l~h in the report, .t.oat ,11 coal LaA 
tr.ct. Mve repr •• ented IXtanaion. o f ex.htin9 llinino O")er.tion. , 
·and tbe l ... .cI coal has been needed .ither to prev.nt t he bypIi .. 
of Peder.l r ••• rYe. or to fulf ill 1 ...... • c ontr.ct obliO'.tion • . 
'lbe 1 ........ ~. tbe burden of flndin; • CU8tcaer for the 
l ... ad coal, it then is not on. ,lr_dy . Th. Gov4tl'lVl'lllnt has 
Ie •• a •• urenc bat tract. oft.red in regional 1.... ..1 •• will 
be l ... ed . Tt".cta off.Ad in r.;ional .. 1 •• predominantly 
con.titut. the openin9 at new ain •• and .r. thus more dependent 
on llark.t conditione than .re LM tract • . 

Pln:j6 LIlt 'a"gr,M . Mith ret,rence to tbs .entenc. 0P'CLAA 
requir.. rec,ipt of f.ir -arket v.lue . not ~a.tion of 
Feder.l revecu •• , ° we note that the Dep.re.ent ... criticised by 
th. Convre .. and other. tor not ;ettio9 110'1'. DCney tor coal 
tnct . located in the Powder River Badft ift Nyollino in 
two 1912 •• 1.. . 'nIe GAO .. t_ted that the Oepa.rtaant bed 
und.rvahlad the coal by .bout $100 million . An inv •• ti9at.iv • 
• t.ft at' the U. s. Convre .. charg.cl that the ul, had been hd4 
in •• of~ coal -ark.t , thereby losing revenu... The Department'. 
deten.e was thae it w •• not .Hkinv to maxiaiae revenue. but 
inst •• d was coaai4erinv conaum.r. who requir.d electrici ty and 
jobs which w. not .cceptable to the Coogr ... . 

P'R'a:!0 Apptpdh I [irlt Full ',n9aRh . w. would appracist. 
any t. ehe GAO may have to support that stat aftlW1t tbat 
;roundwater resource. aI" '1gnifictntly . tfected by co.l m1nlZ'IIJ 
i n the Powder River a.sin . Th. eLM ba. conduceed •••• rch of it. 
til •• and can tind no .ub.tanti.eion that adv.r •• imp.ct. to the 

'ace.' GAOnlCED-N-IO Fed~ Coa,J.Leutq 
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vroundw.e.r of the .. dn hav. oeC\ltted. Ther. ar. l.tear. of 
concern .bout potentbl illCHlCts . but eh ... lattan provide 1\0 
supportin~ d.at.a . Per auc Wyotrln;. tM Nyceing Daoparu.tlt of 
InviroNMntai QlJa,lity and tha Wycain~ State _lo .. r haY&: thu. 
far datected 1\0 advar.a i~cts . despite extensiv. ~ter 
-anitor i ng acelvit! •• . 
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GAO Conunents 

4, "'VII 
C_==ta rr- tM ~e.' otUie .. -
The following are GAO'S comments on the Department of the Interior's 
letter dated April 12, 1994. 

1. The report has been updated to reflect new informalion provided by 
Interior in April 1994. 

2. Clariftcations have been made to the text of the report. 

3. The history of coal demand as we present it is taken from the 1985 
Final Environmental Impact Statement Supplement (or Interior's Federal 
Coal Management Program, page 22. We believe that presentation is 
accurate, appropriate, and fair, and thus we have made no change. 

4. We made no change in response to this comment. The presentation in 
the text is correct, and the suggested change adds ndditional detail that is 
not necessary for an underlltanding of the federal coal-leasing program. 

6. See our detailed response to the omce of the Solicitor's comments in 
appendix X 

6. We agree with Inteti'oc that extending the life ot leases within a logical 
mining unit (IMU) and furtIlering the economic development of the coal 
within the lMU are not mutually exclusive. However, we believe that the 
lMU provision should be used in a manner consistent with the goals ot the 
act, that is, encouraging the development of coal production on federal 
I ...... and discouraging the opecu1ative holding of leases. We beHeve that 
the exemption granted by the LMU provision should not be used primarily 
to extend tho diHgence period and that rejecting the formalion of an IMU 
would not be inconsistent with footertng the development of the coal, 
conservation of the resource, and maximum economic recovery. We are 
ple8!leci to see that Interior is considering proposed regulations that would 
provide criteria that BLM can use to detennine whether to approve an LMU. 

7. When BLM sells a lease, it exchanges the rights to produce and sell coal 
in exchange for a bonus bid, rental payments, and royalty payments. The 
royalty ~ents would start. within 10 years on tne basis of the mine's 
production of commercial quantities within that time and its continued 
production of commercial quantities tnereafter. If a lease is extended 
beyond its IO-year term witnout production, tne lessee is obtaining the 
right to extend the time it is allowed to achieve commercial production 
without compensating the government. 

P., ... 



tJ. 'II VII 
Co-.. la rro. ... ~t 01 til. 
I ....... 

We are not advocating a holding fee in lieu of production. We are pointing 
out that when 8IM approves an uru whose primary purpose is to extend 
Ule diligence period . ..... is providing something of value for which it has 
not. been compensated. 

8. AlUlough Interior notes thai Ule sale price per ton of Ule 55-million-ton 
West RocJcy Bulte lease (about 30 cents per ton) was high. we believe Ule 
price was high because the sale and subsequent fonnation of an LMU 
allowed tl1e lessee to keep the much larger RocJcy Butte lease. In 
-lisbinS the value for Ule West RocJcy Butte lease . ..... used. as its 
basis, tl1e combined tonnage of both 1 ......... Had the RocJcy Butte lease 
terminated and a combined Rocky Butte and West Rocky Butte Inlet been 
offered and sold for the price that Northwestern Resources Company paid 
for the West Rocky Butte tract. tl1e bid price of coal acquired would be 
2.76 cents per ton. While Interior points out that rentals are due on the two 
Ie ..... tl1e amount of rent.--approxlmal.ely $16.000 annually-is very small 
relative to the value of the coal contained in the lMU. 

9. The Chief of 8U11'S Solid Mineral. Operations Division concluded in an 
October 1990 evaluation thai if the Rocky Butte lease terminated. there 
would be no impediment to future development of the tract by the lessee 
or another entity when the market for Powder River Basin coal is no 
longersaturated.Jn addition, BUll'. Branch of Mining Law and Sc'.id 
Minerals and Northwest Regional Evaluation Team in Wyoming concluded 
that if tl1e RocJcy Butte Ie ... terminated, the government would have • 
~caIly placed block of coal ready for sale in the future when coal 
prices increase. They estimated thai Ule bonus bid could range from 
$26 million to $125 million and that the sale might elicit true competition. 

10. From Ule potential fulllre sal. price thai ..... Wyoming officials cite 
for the RocJcy Butte Ie... $26 million to 1125 million-it appears thai 81M 

believes the potential future selling price would far exceed the cost of the 
sale. 

11. Allowing the Rocky Butte 1 .... to tenninate would not promote 
piecemeal developmenL To the contrary, the Chief of BLM'S Solid Mineral 
Operations Division concluded in an October 1990 evaluation that if the 
Rocky Butte lease terminated, there would be no impediment to future 
development of the tract by the lessee or another entity when the market 
for Powder River Basin coal is no longer saturated. 

Pal. 10 
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12. The diacusoion of the two Alabama I ..... and the ... .,""",,·ooted uru 11M 
been deleted from the final venion of this report. 

13. The discussion of the 1008 to the government from cIela,yIns roy~ 
payments 11M been deleted from the final venion of this report. 

14. The discussion of the !lndings of our August 1992 report hu not been 
repeated in the final venion of this report. 

15. Our "'POrt recognizes that "tiering" is an acceptable pnctlce to awId 
redoing ISS hents. However, when an ass :auent does not show direct 
links to prior studies, tiering cannot be assumed. In our reading of the 
Utah assessments, we could not detennine that these .n .tenta had 
been tiered to prior studies. After discussions with the preparers, we were 
told that the ass nents were tiered. 

16. Our report notes the lack of pubUc concern over cooIleaoing in 
central Utah. 

17. We"""" revised the text to more clearly convey that mining in 
eastern Powder River Basin areas containing aquifers clearly hu the 
potential to e!feet those aquifers and that those impacts need to be 
considered in the environmental ass 'menta. 'I'he8e impacts an! 

di5CWIIIed in the U.S. Geological Survey Water Resources lnveotigati_ 
Report 88-4046. 

r.,e'} GAoCdCEI).N..IO , ..... CoU~ 



Appendix VIII 

Comments From the Department of the 
Interior's Office of the Solicitor 

Note: GAO comments 
supplementing those in the 
report text appear in 
appendix X. 

United Stales Deparunenl of the Interior 

(.ma: or THE SOU(:lTOIt 

lit . Ja __ Duftu. III 
Director, .atural Ra.ourc .. Man.9 ... nt 1 •• 1,1" 
United sute. G.nenl IoocoW'ItlnQ orue. 
4'1 a St . , II •••• ~ 1842 
Waahinqton, O.C. 2054 . 

APR I I 199<1 

'"'-nk you for .llovino; u. to ~t on the dr.ft r.port .ntitled 
" Mrel "course" II .. '. rpel_I . "loo rIPgn. 'eed' $trwootb.,lrn 
(CApIlCIn-U - 10 l. our r._ru .n: It-iUd to the dbc u •• ion in 
Chapt.r 2 on It. r r - McCee Coel Corporation" (JI.rr-McGee) .li9ibi11ty 
under .ectlon 2 (.) (21( /10 ) of the 'Unera1 LHlalnq Act (KL4, to 
acquir . techral onshore _1MI'll 1 ..... s1_ March I"'. Porth, 
r ... on. Ihborated below ... cannot COftC\lT vith the concludoR that 
Itarr-eeeo.. h •• , -'nee March 198', bMin eU.quaUfied tE"CMI lcq\llri"9 
new 1...... or with the IUCJ9,.tlon that. the Bur.au of Land 
.... ~nt caue) rlvi_ any 1,._ blued to ltarr-fk:Gee troll that 
ti .. to the pr •• ent tor pos.ibl. canc.llation. 

Pursuant to your r-.qu..t, on A~t 4 , 1993 , the ~nt ot the 
In"rior'. MlIOCi.ta SOlicitor tor EnarvY and baourc.. pr-ovidecl 
tIM! QeMlr. l Ac:cowtting ottice (GNl) with an opin ion reIJ.rding tha 
application ot the prohibition on 1 •••• h.u.nc. provided tor by 
.action 2(.)(2)(0\) to aarr-MoGa • . karr-filcGMo h.ld t1fO tacHnl coal 1_._ which _n coabined in a logical .ining unit (u.1) tMt had 
cea.ed .ctual produeUon . Th. M 50Chta SOlicitor'. opinion 
advhed GAO that the solicit or'. otUc • • a. unabl. to conclltd. th.t 
tn.. oont.-por~ inta~taUon and application ot til •• action 
2( . )(2)(A, r-.quir._nt. by lUI in the ll:.rr-McCae ca •• _1'. bayond. 
the scope ot tIM Seen"ry' •• uthority qruted by tM red.ral coal 
Le.d"", "-~nt. Act ( 1"CLUr,) . 1 concur in the opinion and in 
that conclu.ion . 

".. opinion ot..ned that the lUI h.d relied on • duly prOllulqatH 
raqul.tion in .ttact .t the ti_ in d.t.r.in inq that the 1 ...... t 
i •• u •••• not barred tro. Obt.ininq .in.r.l 1 ••••• by operation or 
.action 2(.){2)(A' or the lIlA . '!!lat requl.tion, coclitled . t 43 
c .r.a. , lf072.l -2( . )(6)(ii)(I!). provides that a 1 ..... is not 
4111q\18litled u.ndar .action 2(a)(2)(A, ot the lIlA it the le •• a 
invo lved la cont.toined In an UIU which h producil'l9 in .ccordanc • 
• 1U1' t.M lMJ' •• tipulation. or approv.l . 

a.c.u.. or the i nclu.ion or th. 1 ••••• at 1 •• 1.1. in .n UfU. the 
providons ot .action 2(d) or the lIlA providing ror uro •• 1'. 
trl qqarad . Th.t .action gr.nt. tlI. secr.tary di.c retion to provide 
tlIat diligant davalOpM:nt, continuous GpeJration .nd production on 
.ny tad.r.l 1 •••• or non-rad.r.l l.nd be con.tnlad •• occurt'inq on 
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aU red.ral l •• _s in the uru. 'nI ••• ction .lao .pecitic.lly 
.tetes that pe-e-1976 1 ...... such .s t~ In,,ol,," in the .. tt.r 
at hand . ... y be included in an urn and beco- .Ilb)eet. to the 
production requlr_nte of thai uru. 'rbe l~ielati.,. hietory at 
rct..\A d..an.trat •• that th. congr_sione1 drart.ta r8C09nhed that 
the uru prov i.10n. _re -.n .nor-llOU* •• "ion- to the due 
dili9_ provielona otherwi_ i8pO.ed by the MUt. a. a.ended • 

... ed on thi. diecr.t.ion 9rantecll by • .etlon led) at tM JCl-\. tbe 
Secratary pro.ul9.ted the r89ulation at 41 C.P •• • I 347l.1-
l(a)(6)(ii)(I) s.tting rorth special requira~nt. rel.ting to LMUa 
and .ktion l(.)(l )( ", co-plhnce . That r8l9U-1ation .tat_ that a"l 
UIU .uat be -produci"9 in accordanc. with t .... 100ica l aining uni t 
stipul.tion. ot .ppro".l- i n ordar to escape the probibition or 
aection l(a)(2)(A). 

TIle stipulations ot .ppro".l tor .arr-McGee·a U«I provida that 
.arr-JIc::Gaa ...... t _t the 10-,.-r dillqant de"elos-ant r~it·_nt . 
und<ar which the operator pr-o.i.a. to produce coa.l in co~ci.1 
qutlntlU.a fr-o. th. UfU within 10 )'Mra. ....11a the: dr • . ft GAO 
r.port .tt.c ...... iqnificanca to the f.ct that the uru ba. not 
produced sine. 191.. the tact r_ina that .a,rr--McCea i. i n 
COIapU.nce with theaa IMU atipulation. of appro"al. a"an in th. 
abaenca of p ...... nt production • ." lDn9 •• production in oo..an:i.1 
qu.ntiti •• h .chi."ed by sept.aber 26. 19'6 , .err-tIcGaa thu. 
t.ll. within the aKCaption to aactlon 2(a)(2)(A, di~l l rication 
provided ror by tha above-citad raqul.tion. 

ei~ tha: broad ~.nt or di.cr.t1on 1n aaction 2(d) ot the: MLA and 
the a.i.tenc. ot the duly pro.ulV.tad raqul.tion . _ ara unabla to 
conclude that auf'. deterwin.Uon that K.rr-McGee _. not barred 
undar aection 2(a)(l)(4) wa. contr.ry to 1 •• , 

M the Maociat. Solicitor noted . ~_r, llLII'a requlatlon _ •• 
_tt.r of polley torwulated by pra"iou. MainiatraUon. , In f act • 
• tM! abeanad tbat, whUa auc·. i nterpratation ... l..,ally 
par.la.ibl •• it arquably did not well .ana a .. jor qo.l of PCLAA . 
whi ch .aa to red..aca . peculation. Accordinqly . aha auqqa,atad tbat 
the requl.Uon coliid be ._ndad prolll*Ct i"aly at any ti_ by 
tollowih9 the no .... l notice a.nd ~nt rula .. ki"9 proce... In 
t.c t, aut tIIer •• ftar 1.alMCl . on Daceabar 10. It93, an adv.nced 
notice of Pi; ed rul ... kinv ... k.Lng public co..ant on uaJ., 
including dl1iV.nc. r~ir._nta r.latinv to LMUa. 

f'\l.rtlI,a,..,..a . the A.a.ociat. Solicitor'a .... "i_ ••• confined to the 
applicabl. la. and raqulation. r.latinq to .action 2(a)(2)(4) and 
aectlon 2ld) of the Ja.A , L,L. . aha did not ravi_ &IIy la.u .. 
surrounding tha appropriat.n... ot tha to ..... tion of t ba uru 
involved. 

In our "iev, the dratt r.port ' . analy.ia or .arr-McCaa' . 
qutllitication to acquire noev redanl l.a_ •• inca 19 •• suftars fro. 
thra .... jor .hortcotlinc;rs. Pi rat ia it. di.regard for the l..,al 
aignttlcanca ot the exi.t.nc. ot tha Clovis Point uru .nd tha 



'" "'mI C .. ,.,... .. D £ tot •• 
Ia~" om. otUteloUd&or 

bllrtory of pl'OdllMrtlon fro. the l'IOft-fedenl 1"'" wlt.hJ,ft tIM 1m. 
8eooId 1. lu raUDre to eckftowl .... tM~ ""i .. l119 0CNrt.- .re 
1ibl, to ,I .. tnK .. t.~ to ..-ol' N9U1.U_ t.p1--.ti", 
.uutee .. lab an .uent. or .. 1 ........ to tIM 1 ..... ellA .. ltd 
.., ret\l1.Uon. I .. U.l. lraetaaoe, tIM lILA ... 11ent uou.~ the 
latenMd 1nUI'pla, bat 1ft MGtl_ 2(.)(1)(&) and 2(d) ... tMy 
rel.te ta 1..... M1dl119 redenl co.1 1.... lJIoluMd in UlDa. 
Third 1. tIM .... aaterh.U.. tba~ ..... ftIIUl.t.t_ .... the 
.... l.te .. Uattor·. opW_ are a~ o6Ia with tbe oa..-ntary .r 
r..ar .. Uattar f'r'Ulk .J ... • .... on ..... the Offl~ or ~10fY 
t .~. fteM and oth.r polft~. are d1act.aued It01"e tully 1ft the 
...alMUre ta till. letter. 

OC t AIIal.taft~ a.cretary, Laftd and .lMrah JIana.,-ft~ 
Actl"" Dlraotor. I&.lreau ~t Lan4 ..... , .~ 

...... GACJ.IIlCEI)..I,,".O Federal CoaI-LeMlq 
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"" Or vm c .rr-dtrID put tetcH 
a. ..... omc. et u.. 8oUcttor 

ca_aft, •• (II 0lAPTD 2 0' TO DaArr GAO UPORT 

we offer tbe followint' lIPICiUc c~Dte CII1 aDd eune.ted. ebuIg •• 
in tbe draft np.lrt.. 

"p' n I_' =, M Witb cr", leer "nereM) t;bm'9h "g8 U 
(I PC' ,,41 m the ,.com' "reBn"") ' 

we believe the follow1ag text provide. a .ar. appropr iate 
~raet.riaat iOft of the Aaeociat. SOlicitor'a opinloa : 

Oa hbruary 22, 19U, 11M uk.s I.aterior'. lolieitor to provide 
hi. opiDiOD oa wtwItber hrr- Mc:Oee .. herr.d free r.c.iving 
DeW aiMral 1 ..... due to the operatiOD of Mctioa 21a) (2) IA) • 
OD Auvu-t " 19U, the o.partMDt of tbe Interior'. a.a.oc i au 
SOlieitor for .... rw and R..aurc.. advieed u. that tha 
Bolieitor' a Office •• UMbla to eoaelude that the 
eoot...,orueowl 1.ntarpretatlOD and application of the .ectien 
2 (a) (2) (.) r.qul~t. by 8UfI iD the "erT-Mc:OM ca .. wre 
beyond the .e~ of the Saeretary'. authority granted by the 
""aral Coal t.ea. i ng' ... manta Mt . '!be Departaent of the 
I.atarior '. tolieitor baa prcrrided GAO with. lettar, ~ted 
April 11 , 1114, eoDCUt't'ing ill tbat conelueioo aDd. b the 
Aaeoc.1ata Solicitor' ... rliar opi DiOft. 

'!be ... oc:1ata aolieitor obe.~ that aIM .. aetiDg in 
nliaAce on a duly pnMI.Ilgated regulaUOIl' Wbicb provide. that 
a feden..l le .... ia produc iDg coal ill e~reial quaDtitie. 
for purpoeM' of .. etion 2 (a l (2) IAI it: tbe pn· PCLAA, coal 1 .... 
which it :taol4a i a iDc:l~ in aD 11m that b proc2uelDg in 
aec:ordaDca with ita -.tipu.latiOl18 of approval." 'nle 
atipuJ.at1ON1 of approval for Zarr-McGee'. 11m provide that 
Zarr- JIcGH ...,.t ... t the 10-yu.r diligent davelo..-ot 
l"8q\linmaat, under which the operator prcai ... to produca coal 
in ~rcial quantiti .. fraM the 11m within 10 year.. "err
NCQee i. iD ca-p1ianc. with theae 11m .tipulation. of 
approval, evaD i n. the abeene. of preHnt production, .0 long 
.. production iD ca-.rc1al quit.Dtitla. b achi-.d by 
_apt""r 2', 1916 . AccordiDgly , the ... oc:iate Solic:itor 
DOt.s that, in t.bb iDiltance, Zarr- NcOea .ppeara to taU 
.. l tbJ.a tba exception to .acticc 2 1al (2)1. , diequalificatiOD 
provi~ for by tba ragulatioa . 

The b.ociata Solicit.or at.ated that, givan tba .xhting 
regulation interpreting t.be interplay ~t ... n •• ction 
21a) 1211A) and aection 21dl, whicb grant. tba Secretary broad 
d1.ecretion witb raapact to diligant dawlos-ant , continuou. 
operation, and production for logical aioiag uoit" , ahe vaa 
unable to c:oac:lud,a that the aec:tion 2 (aI12) IA) proh1bition 
applied to Zarr-Mc:Cee io thi. inataoee.· However, the 
b.oci&ta Solicito r noted that the 81M'. iotarpretatioo ot 
. ect ian 21e11211A) and .. ction 21d) fta -... tter of policy 

_to 
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for.ul.ted by previoua admiaiatr.tioae that .-eta the letter 
of the 1 ••• • The Aaaoci.t. Solicitor ~erYed that. Wbil. 
aIM' . int.rpntatioa ... legal l y pemJ.aaible , it arguably did 
DOt .. 11 aetva a _jor 90&1 Of PCLU. . which ... to rad\lc • 
• paculation . 

'rba Aa.ociate Solicitor DOted that 1l1II' . r.gulatioa. could be 
a..nded p~ctively .t any tt.: by fo11ow1.Dg the DOr..l 
tlotice and ~t r\ll~D9' p~. aubnqueat to the 
uaociate SOlicit or' . opinioo, aut hNed CXL Dec I riO. 
1913, an advaD:ad DOti:. or pL ; nd LVl __ tng • .uiDg' pu.blie 
~at on l ogical .iaiDg' UD,iu , iDelucUag d111,.:. 
raqui~nt. relating to LMDa. 

41 C.P . ... I 1.,3 . 1 · 3Ce) '" CU.) ,a) . 
Stipu1.tioc.a ot approval .... provia1on. 9'OWIrniD!J a 

1 ..... •• oparatioaa UDder • apaclfic LMU . 

lacauaa ot the iracluaiOl'l o t tbe 1 ..... at iaw. i a aD 
UCI, the Solicitor ' . Orriea tOUDd that the proviaioaa at 
aaction 3 (d ) ot ttle MLA. providiD9' tor U«JII .... triggend . 
'%'bat .. ctioc ,Ronta th. lacnury di.cntiOD to provi~ that 
dlli,ent d.wlos-wt. contiauoua oparatiOD aDd productioa CD 
.ay fMi.ra l l .. a. or non - tederal laad be CODIItzued .. 
occurring on aU federa l 1 ..... ill the LMU . The .ac:tion a1110 
_pacifically atat.. ttlat pr. - lt" 1..... &\lch •• tboH 
i avolved in th. _tter at hand, _y be includecl in aD um aDd 
becClle aubjact to the production raquin.arata o t the IMD. In 
tba &a.ociat. SOlicitor DOted that t.be leg~l.tiw hi.tory ot 
PCLAA .se.oa.traua that the ccagra .. 10Dal drattera recognised 
that the tIIU proviaioaa wer. -M eparJlOU,& ...... tion· to tM 
due diligenc. provi.lona otbar-iae iIIpoaed by t.ha NtA .a 
.. oded . 

It ahould be DOtMi that th. uaociat. Sol icitor ' a revi .. 
_. confined to tM applicable la. and regulatiOGll nlatiog to 
aectlona 3(.) 131 (A) and 3 (d) ot the MLA. She did DOt ravi .. 
any i.aua. aurrOUDding t he appropriatene •• o t the to~tiOD i n 
the tir.t inetance ot the LMU i nvolved . 

Beginning i n tha la.t parag r apb of thi. page, GAO .tat . a: 

Me believe that Cerr'McGee h DOt qual1tiMi to obtain 
fed. ral mn.ral 1 ..... under .ectioo 3 {a' 131 11.1 bacauae it baa 
not produced. coal I n ~rci.l quant1tiea frc. the 1HJ .ince 
the LMO _. t on.ad aftd incleed: haa not: produced any coal at an 

, 
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!~ the LMD _ince ~911 . 

'!'hie cOQcludon igDOre_ the ~lal trMtaieat ot lKJe t hat CODgre •• 
pmviMd tor in •• etton 2(d) of the ILl, ]0 U.s.C. I 202a, 
incl~ag proviaion. relating to dil i geat 4e¥el~nt , continuou. 
operat.ion and productioo . It further igDOre_ tM Secretary ' . bro.d 
di.cr.tion to ~i_t.r LNU.. Seetion 21d) (1) &ft4 (2) autbori •• 
tba Beeretary to approY'& the couolidatioo of federal and non
tedaral co.l 1 ...... into a logical a14iag unit in order to fOlitar 
tlUI 4evelos-nt &DeS ainiog ot included coal rMOUrc.. in AD 
atticiant, .conca1cal aDd orderly.aaMr over a pertod of 10 yeare . 
Sactioa 2 (d) (2) provide. tbat any approved. mniDg plan for an tI«J' 
alat ~ire aucb diligent d.".los-nt , operatioa &lid production .0 
t.h&t u.. lMJ' a n .. rvee will be ainacl wi thin a SacntariaUy 
•• t&blia~ period, DOt to exc.~ 40 yean . Section 2(dlll ) 
autbori •• a the 8ec:ratary, in the couna of approving an 11«1, to 
provi4a , .&aODg otber tbioga , - that diligent c1eValorwant, 
continuoua operation, aDd production on any non- federal 1&Dd with1.n 
tb. lim aball be COIletrued a. occurriog oa all fadaral 1 ...... 111 
tb. lim. Bactioa 2Id)(I) o f t t. MLk authori ••• tM Becretary to 
... Dd any fadolr_l I..... 1nclucHd in an UIJ .0 that a1n1og UDlSa:r 
that 1... . 1a cOGlllatct witb tb. uar requl~t.. Bactloo 
2(d) {5} expl icitly providea that pra- PCLAA 1 ..... caD be IDcl~ 
in an UCD and, if ao , -ahall be aubjact. to tbe provi.ioaa of thia 
.. ction {aetting forth rulea relatiag to lMJal.- we beli.". that 
it 1a l .. ally .upportable to read Hction 2. Id} .. giving tb. 
Bacntary the di.crat.ion t.o e.t.abli.b bow 1_._ boldiDg fadaral 
coal IH... included in an IMU ara to cO&IPly with .. c t.ion 
2 (a) (2) (A.) • '!hie ha did by adoSItiog a Nt. providing that 
co.pliance with tha LMO' •• tipulatioaa wil l alao .arYe to ... t tbe 
requ.1~t for production in c~rcial quantitia. fOUDd in 
&aCtioa 2 (a) 12} {A.} . ' 

111ia eoaetruction of tha intaractioa bet ... n a.ct.ion. 2 la} 12} (A.) 
and 2{d) ie eoMi.taat wit.b f'CLAA. ' . legi.lativa hiatory. OUriog 
the HOu .. debAt.e , COOgTeaawoman Patay Mink, Chairaan o f t.be Kouae 
Subcc-1t.tee on Min .. and Kining, daacribad an UCJ a. -au anor.ou.a 
~t.ion- fro. dua d1.1igenca, 122 Cong . aec. 501 and 501 {Jan . 21, 
1976} . liar rasMrlta .u!J9'a.t .be unda ratood t.bat , in orda:r to fo.tar 
the long-tera devtllopMnt and mining ot non -producing pre - PCLAA. 

We not.. t.hAt GAO agree. at p«ge 1 5 of the draft. report. 
.ith our vi .. that productioo anywhere in the UCU can be attributed 
t.o the federal coal l ... e. within tha UIJ and caD be u~ to 
_tiafy .actioa ~ la) (2 ) (A.) ' a productioo raqulr_nt . We alao note 
that , .. the "aociate Solicitor'. opinion a tated, _ bal1evt1 that 
tha Secretary hA. the d iecration to adopt. a raoge of diffarant. 
pol1cia a aDd regulat. i oae tor aect iOD 2 {a) (2 ) (A.) cCXfllliance: tor 
Ie .... !Deluded in an lMU . 

3 
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1...... the.. 1..... ....y be tr-t ed a. part of a Wlit when 
con.olidated into an ~, f r •• rroM c.rt .in requi~nt. of PCLAA 
that would .pply if tb.y wen staad-alOfte 1 ...... 

GAO ' . conclueion slso ignore. the duly proMUlg.ted eLM regul.tion 
which provide. that • Ie •••• will not be di.quali f ied eo long it. 1_.. is cont.ined in sn approved U«J whicb ie producing in 
a ccordance with it. etipulation.. K.rr-~'a qualification i. 
d.rived fro. this regul.tion, which p~idee : 

111) An . n tity .hall not be diequalitied und.r t ,b. provis io 
of thie .ubpart i f .ach 1 •••• tbat tb •• ntity holds i.: 

• • • • 
( S) Contain.d in • approv«l logical miniDOJ Wlit whicb is 
prn4ys;inq in AbCArdlPG' yith the JP9tCl J ,totD9 "pir 
.[ipuhrion. OC ApgrgyaJ wn"'pt to I un UeJ 1M ff J 
pC tht. ritlc ... (~i. added) . 

4) C.P . R. I )41:l:.l - :l:(e) (11) (I). S.ctio~ H87 . 1.(e) ADd If) 
pr •• cribe t.he cont.nt. or UCJ .ti pul.tione and tb. crit.ria ror LMU 
.pprov.l . K.ither e.ctioo contAia. . ny requi~nt .xpr ••• ly 
r.rerri,ng tA production Ar c~rc1Al quantiti.. . Rathar, 4) 
c . p.a . I )481 .1(.' (:I:) requiru the •• atipulationtl to iaclude a 
.chectul. for the .chievement of diligent development. .aDd cont inued 
oper.tion fo r the U«I' . ' 

Th. pr.r.tory cl.u.. in parAgr.ph ) or the Clovis Poiot lMlI·. 
at ipul.tiona of apprOVAl .. ke. both rederal Ie.... in the LMU 
.ubj ect "0 uniton. require'llent. for diligent ISeve l os--nt and 
continued oper.tion, tb.reby aupen.cUog the cClftll&rabl. 
r equir-.nt. ror tb. i ndividual rederal 1....... Att.r DOting that 
the dilig.nt d.v.l~nt per iod for the LMU began on S.pt8lllber 2', 
1916. eubpa,r.graph l.c expres.ly . tat •• that -the UC1 must have 
Achieved production of commerci.l quantiLi •• before S.pt.mber 26, 1"'. the ten · ye.r anniver .. ,ry or the .rr.ctive d.t. of t he LHU . 
Subpar.graph l.c goes on to au.te that k.rr -McGe. ftl.t 1I1ne 
3 . 043,460 t on. of coal fro. anywhere witMn the 1.-J to a chieve 
dilig.nc devel~nt . Subparagraph l . r de.cr1be. tb4 40 -ye.r LMU 
exhau.tion period . Subpar.graph l og state. that f or purpose. of 
meeting the c~rci.l quanti t i es requirement ot eection 
2(a) Il) IAl, production or any coal ... i ehin the LNU Iwhich ... 
ongoing .t the ti.e Af the LMU'. efrective dat. ot .ppr oval on the 
.tAte le.se included in the tMU ) ehall be con.t rued A. occu.rriog on 

43 c.p . a . I lUl.l(C) .pecHi •• that AOY federal coal 
Ie... included i o an LMIJ will be governed by the diligent 
d.velopnlDC And contfnued. operation requirecMnt. Lmpo..-d on the U4U 
in lieu of tbo .. coq)arabl. requirement. that would .pply to ch. 
lea •• individuAlly . 

• 
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aU fed.ral luna within the lMt.I. Subparagraph J .h provide. that, 
if the LMU fail. for any r ... on, the federal Ie •••• included i n the 
LND would be .ubj.ct to the diligence requ.i~nt. that would have 
otbend •• applied had th.y not be included in the ueJ . 

The Clovi. Point 11«1 .tipulatione contain no other provieione which 
d •• l .ith production, production of ca..rcial quantiti .. , diligent 
develc.-nt, or coctinued operation . Alt.hough GAO cOllIItruee the 
lXJ .tipulat ione •• not .deft· ••• ing . bat le required to utlefy cb. 
c~reial ql.:antitie. production requir_nt of .ection 3 tal III (A) 
or • • equating it wit b dilig.nt d~.l~nt, the f.ct i. that the 
atipulation_ onl y d.tin. what i . required to e ccoapli.h production 
i n cOftlercial qu&ntit i •• in one place -- in aubpar.gr.ph J.c. 11'Iat 
ia the onl y provi. ion in the .t.ipul.tione t.o de.cribe what 1e 
required f nr production of ~rcial qu.a.ntit.i •• , .Dd it. doee eo by 
relianc. on t he notion of dilig.nt davelo~nt. Thi. approach i. 
cOll.iat..nt. .ith ILN'. regul.tion.. Accordingly, •• long •• X.rr
McGaII produc .. J,034,4'0 tone of r.oal fro. anywher. within the 
Clovi_ Pw! nt. LNU by Sept.eaber 2 ' , Itt', Cerr -McGee i. producing 
coal in. accordAnc. with the.. U«.I .tipul.tione of .pproval 
Th.refor. , by t he . xpr... tan. at 4l C.P . R. I 3412 .1 -
:11., (6) 11i) Cll, it. would be difficult to adjudge C.rr-McGe ... 
pr •• ently LneligLbl. under •• et ion 2(.) (2) tAlon t he bali. of tbe 
fed.r.l 1 ..... contained in t he Clovis Poin t. LMU . 

.. do not ra.d ~ •• nece •• aril y ~ing • preseat. requir ..-at. 
for actual production when a pr. - P'CLJIA 1 •••• i. i ncluded in an LND . 
Th.ra appear to be two conUictiDg paradis- .t work here . Tbe 
tint i. the paradig.- for .tand- .lon. 1..... fo r which •• ction 
2(a) (2) IA) i •• ffect.ive in .neu riDg developDAnt : Th •• econd i. tb. 
pIIr.di p f or UCI., which _a.ure. production on a unit baai. over 
a t..ra of up to 40 YNn, not on a l .... · by- l_ •• bA. i . under the 
nandan! 1 •••• t.r.. ... do not rind it illogical for COngre •• to 
bave grant..d the Secretary di.cretion to aquat.. .ect.icn 
3fa) (2) IAI '. ·productioo of coaMlrcial quantitie.· with a odil.igent 
devel~nt· requ irement for LMU., t.hu. allowing LHU .tipulat.ion. 
to d.t..nIline . hat const i tut •• ·productioo" in t.h. ccnta.xt of an 
lMU . lapecially in the ven.ro United St.tea , landholding patt.ern. 
of tao do not. allow aiDing eoapani.. to acquire.l l ... e. for a 
logical mine simult.aneou.ly . Par example, Lea.e. A and I on 
faderal land. _y be acqu i red i l1 year one , _hUe L_ ••• C aDd D on 
.t.t.e land.e .. y be acquired in year eight . Th. lIIO.t 
anvi r~nt.Uy and. .cODClClLic.Uy pr.ct.ic. l progre •• ion for 
extract.ing coal on the.e land. ray iDvolve lIlin.ing on Lea.e. D, C, 
8, and A, in t.h.t ord.r , ov.r. 10 -year per iod. Allowing approved 
lMI1 .t.ipulations t.o de fine produc t.ioD f o r t he individual la .... in 
the IJICU would allow t he l ea... to be produced i n the lIIO. t 
.nviron.ant ally and. .cono.Jc.l l y benefici.l manner . Requiring tbe 
1 ..... in this .xaaple t.o chooee between continued eligibility for 
future lea.e. or aining t.he LMU i l logically appears t.o be .xactly 
wbat 41 c . p.a . I 1472.1 -3fe) ILi) ta l was de. i goed t.o avoid. Indeed, 
the purpos •• beh i nd Congre •• ' enactment of .ection 21d) of t.he MLA 
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provid i ng for LMD .... to provide for ~h. ·.ffici.nt , .co c-i cal , 
and ord.rly· developwnt of the coal re •• rve. in tb. unit . 

P.ge 15· 

In t he .u.c14le of thi. page, GAO .tat •• that : 

we di_gr.e with Int.rior'. ~.oc:i .. t. Solicitor' . 
interpretation that PCtM penait. 81M to 101 .. the lO·ye..r ~ 
diligent develc.-at period to Atbty Section 2 la) 12 1 (AI'. 
requ.i~nt for the Prell.ftt production of coal. in ~rcial 
quant.itie • . 

Ag.1a, thi. cODclWlion ignort. the .c~ that Congn.e clevi-.d in 
PCLM. for the .etabliet.ent aDd operatlOG of IM.I., and mM·. duly 
pra.Jlgated nguiaticm. i-.pl_nting tbo.e provbion. in ~ 
rqardiag a«J. aDd le .... eligibility, di.cueeed a.boYe . lIb11e 
Congreee bae recogftiaed cUetiDctiona bet ... n 'dillg81lt cs.v.loc-ant" 
aDd "caaDercial quantiti • • • • the Secr-tary could aDd did -.ploy 
the.a tar.. in defining production requi~t. for lim. . TtW: 
priftciple of judicial defenlnce to agency nll~i.Dg appli .. henl. 
A court _y not .ubetitut e ita j~t for an agency'. when the 
agency'. regulatione eoutitut •• r.aeoaable 1Dt.rpntation of the 
agancy'. delegated leg1elative authority . Cbeypm V,. Y 
lernral PII pet cameO, 4(1' u . s. 137 (In.) . 

BUI'e r-sulation.e, which have the effect of allowing the WI. of the 
lO -year diligent develop.ect period to _tiefy the .ection 
21.1121 (AI ~rcial ql.&&ntiti" requir~t . are coneietent w th 
the 19l5 opinion of' Solicitor Richardaoo . In 1915 , lOrDer 
solicitor Richardeon i.eued an M' opinion a~ring variou. 
qu •• tion. about the prohibition in . ect ion 2 (a) 12 ) IAI, which _e to 
take effe<:t the tollowi ng y .. r . 81M' " regulat i one are COD8i.t.nt 
with bi. interpretation of ftctiONl 2 and l' of the NI.A. Ttle fint 
qu •• tion .mich he aMr. •• ed ... tb. poedllle -711 of cSef1aiog tM 
.ect ion 2 (a) (2 ) (AI tarm ·produci ng •.. in c~rcial quantitiee . · 
Solicitor Richarc1eoo .tated that : 

There are .eve~l l awful -r- t o ~l ... n.t t.he term •.• 
U.ncludingJ a. the teDl b u.ed in. the regulatir.na d.fining 
'dillgent developaent " 00 a p.seral coal l ea .. , .. a 
cueula tive amount (over a lODger , fixed period, taking into 
account nartup tllM aDd initial IIliDe proc1uctin.n) of iDitial 
production, with. aucceeding ret . there.ft..r .... • 

92 I.D. 538 · 5]9 . Afte r a cknowl edging thAt the term ·producing in 
commercial quaatitie.· ... added by •• ctiona 1 and , ~t PeLlA to 
three plac e. in. .ec t iou :I (a) (lilA) and l' 'a) of the MI..I. without tbe 
benefit of any l egtelaUve definitioa . t.be Solicitor noted that the 
DepartMent ' . initial . contCllX'reneoue interpretatioa of the 
'dil i gent development- definitioo of ooamercial quantitiee called 
DOt for a rate of production, but · a CWIaIlative UIIOUDt of 
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••• ,. ..... u.. De...-c-ut of '-'. la"''' 00ce ofu.. SoUdu.-

production within the relevaat period . " 14..... at S 42 . 

Solicitor Ric:b&rdaoo aho .ddrM..cl whather tbe probibition 10 
.ection i (a) ( i ) (A) a t tache. to the bolder of • DOQ · producing 1 .... 
that ia iDeludllC1 iD aft UCJ trc. which coal b biting p J:oducec1 .t the 
proper rau . He cOClclu4ec1 that it doee not . '2 1 . 0 . at SU. He 
alq)lained that partic.ipnion in • producirtg' UC1 toll. the 
prohibi tion . 14.... , at SU . Solicitor Ucbarct..oa CODIItned. .ace1011 
l id) Il) ot tluI lILA .. allowing productiOll in ca.arc1al quftt1t i aa 
Li. ....... , production ot 1. percent ot an u.J ' . recoverabla coal 
r.a&rva. prior to tba aDd of tha UIJ". lO · ,.,ar diUgent deWll~t 
period) occurriDg' anywhere withio an UCJ to be CODIItruad a. 
occurring on .11 fadar.l la.a_ 10 the UCJ for pu~. of •• ctl00 
i C.) (2) (A) . ld. • • t 554 . In other verda , he .. w part icipation i a 
• producing 1.-:1 .. reUev ing the il'lcl udad non·proctucing tedani 
1 ••••• trca . action 2(a) (2) (A)' . prohibition . 14.... . at 55S. 

At tbi. poil'l t, Solicitor Rlcba~ol'l cUd DOt dat1n a a · producing · 
am. But _ rliar in bia opinion. b. bad atatad : 

'lb. SK.ntary MY csaUne tb. t u. .l&llllaftt of ·producing in 
ca..ercl a l quant l tl •• • fo r .. ctlon l(a) (1) (A) purpo .. a i n any 
of .averal ... ye. cODai.tant witb the .Ututory pu.rpoMI to 
pauli .. ~cul.ti~ bo14irtg' ot cO&! 1...... aG4 rupectiag 
the k.y warda in tba pbraaa : ·producing" and "ooa..rcial . " 
Qiv .. n that .peculatiOll aocla u.pon con.atruct ion of Naa 
tacUitha, beC6u. •• ot the 1a~.t..a.t that 1& cc.platad by tba 
tt- tha Urat tOIl of .old coal ia aeve.-.d. and loadad for 
ah1~at . a.cy _uu.re of .ct .... l p roductioo tbat re.peeta tb. 
verda in t.ba pbr ... 1& coa.i.tant with the . utu.ta . .. thu. 
advi .. that tba phr ... _y be defiDa r.ic ) .. ... an &a:lUDt 
which alat be produced over tha lO·y_r boldiDg period o f 
•• ctioa. 2 ,., (2IIAI an.alogoua to diligent devalos-nt . . .. 

14.. . a t 5U . 

Any e ffort to claclera Il1nera l le •• e. i •• ued to K.rr-McGee .inc. 
Ma.rch 1918 .. inval id on the praai • • that Kerr -McOea bad to be 
.ctually producing from the Clavi. Point LMO wban tba 1 ..... war. 
ia.u.ed . .. GAO .ugga.t.. could al.o be bighly probl .... tic for 
.ever.l r.aeou. Piret . hi. would be contrary to tbe language of 
43 C. P .R. J 3472.1-2 1. ) IG) {i ii Cil. which rafer. t o ·producing coal 
i n accordaJ:!,ce with the l ogic.l llla.1ag unit at ipulat.1oa. of approval 
pur.u.aot to I ) 417 . 1 {eJ and (fl." "Producing" i. d.fined in 43 
C. P .R . 1 1400 . 0·5 (rrl (il to maan . ctu.ally .evering coal or 
operat ing an OO9oil'lg a i ning oper.tioo io a ccordanca with .tandard 
indu..try operation practice. . Reacling the ter. "producing" in the 
COIltext of U C.P . R. 1 3472 .1 · i (a' (iii (I). the operati~ regulation 
for 1 ••••• i .D U«I • • •• ~ t requ iring pre.ent productloa i • • we 
beUave. • legally .upportabl. cOGatructioa. nu. 1& eaaUy 
disti nguishabla . fo r .~l • • froD 41 C.P.R. 1 1472.1 - 2C.' Cil Iii. 
" hieb requ l rea aD eligible le •••• to be "proctucing" &Qd to meet 
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SOIDe other req\lirement , .uch a. being wi thin it •• ection i(a) (i ) (A) 
production b r a cket o r having achieved productioD ot coaaercial 
q\lantitie. d l.. .:- ing t ha t. tUne (rUle. The plain .. aning of .ection 
147.,l·.le) 161 1111 (BI euggeetl that ODe Deed look no furtber thaD 
the Cl ovis Point LMU stipulatiofUI t.o undsr.tand what lterr·N~e 
.ust 60 to ~ eligible to aCq\lire new 1 ..... . 

SecoD" , t.he preratory clause to U c.r.R. I 3400 .0, 5 -.xpn •• ly 
l~t. the application of the dsfinition of ·producing· .tated in 
flectio n 34 0.0·5(rr) {6} to Pa r t ]400 , The rule on 1 • • •• e 
eligibi lity Ie found in a diff.r.nt part, Part 3470 . It.rr · McGee 
cOl.ll" well be abl e t o u se this techniCAl point to ie.. legal 
."vantAge. 

We are a ware at o nl y one .tat~nt of int.rprstation off.red by BLM 
which supports GAO's view that the Clovis Poin t 1MU IIIJ.fIt be 
actually producing i n order to aUorc1 lterr· McCee ~r'Otection fran 
.ection 2 (a)(2 ) (A)'s di.qualification provi.ion . In it. internal 
guidelinesl for {"IlI_nting the -regulatory definition of 
commercial quanti tie. II percent of recoverable coal r e.erve.) for 
.ection 2 1al (2 ) (A) pu~es.· BLN .tated: 

It .. Federal coal 1 • • 10. t hl.t otherwise 1 •• ubject to tile 
.eetion 21a) (2 ) (A) gcohibit ion, ia iDel uded in an U«J and that 
U«l' flt0p8 productions [.ie) ILe .• nonproduction occurring 
.hile t ha LMU i . in it. specific dilig.nt devel~Dt period 
an" no advance royalty can be being ~id .La lieu of 
production). that Federal coal 1..... looked at individually 
in it. nonprodueing .tatus, ~ld prohibit the 'ederal coal 
I e ..... o r any aC fili.~e, under section 2(a) (2) (A) f~ baing 
i.aued. anoth.r 'ederal 1 .... on or aftet August ... 19.6, 
Al t hough, in thi s example, the lMl waul" be in compHance with 
it. approval .tipulation. and the 1912 regulatory diligence 
. ystem, t he rederal coal le.s. 1. not prot..cted by inclusion 
in an LKU if that lMIJ i. no t producJ:ag . 

50 Ped. Reg . 35138 (Auguat 29, 1985) . While the quoted language 
..... y have r epresented BU1:'s i nterpretation at that tt-•• ucb • 
guideline .... dist i nguished CrOll a regulation d • • ignec1 to 1qlll!llnent 
substantive legislative prov1eions, i. DOt b1Ddiog and. doe. not 
bave the force or l a ., sec CpPPCP Ipe • 110 IBLA 23 2 , 242 · 243 
(1989) . 

More Unportantly. this int.rpretat i on i. not clearly reflecte" in 
43 C.P .R , i 3412.1 · 2(e) l iil lEI. which was subsequently .doptad in 
1986. The preU!l:lle to the 1986 rulUIfJI: i ng promulgat ing •• ction 

Thea. gui~.lin.e .er. created for the u.e of BLM personnel 
in implement ing the pcoctucing in ·coanercial quantities· 
requirement of .ectioo 2(a) (i) IA). 50 Ped . Reg . 35125 . 351i6 , and 
35132 , )5133. IAugust 29, 1985 ) . 

• 
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)nl . l-l(e' (HIlI). at 51 Ped. Reg . uno IDec . S. 1986', 
incorporated t he conIIbtent auppleaen.tary lnfonu.tion found in t he 
prNa'lble t o the Unal 1915 guidel1De11· .. newr!ng public cOIIIIel1te o n 
the draft 1,aS gu i deline., but not the final guideline. themeelv •• • 
'l1I.. Unal guieSeUn •• , in an ... ring- public c~t. about the need 
to publbh the guideline ••• r.gulatiODll. etated that 8LH would. be 
CDgaglDg in .. forthca-dng r egulatory revi •• Which would d .. l with 
interpretatiON! of the pbr ... ·produci ng in ca..ercial quantitiee . · 
SO red. leg. 351)2 IAuguet 29, 1915 1. 

em. reaeoo that the exhtlng rule, _ct l 00 ]412 . 1 -21.11 111111 , caD 
be pentbdbly interpreted •• a t variaoce with the final 1915 
guideline. 1. becau.. of t he d1fferenCt bet ... n the text of che 
propoeed and U _Ml UI6 rul~ing . 'ftLe ptopCllled rul...uJ.ng would 
bave clearly .ada actual production , d •• plte an LMU'. ca.pllance 
with it. .elpulat1on. of approval, i nc l uding it. d1ligent 
deYel~Dt requl~Dt , a r equir..-nt for continued e ligibility 
UDl5er Mct i on :2 (a) (:2) (AI '. produc ing 10 CClll-.rcla l quantities 
requl~nt . 'n1a p~ed rule, proposed .. 41 C . P . R. I 147:2 .1' 
:2 (e) (5), atated : 

~ 1009 as an approved l ogical ai.ning un i t 18 producing in 
c~rc1al quantiti .. (dther reder.l or non · reder.l c 1) , 
tbe Federal coal 1 ..... contained in tbs l og ical ~ning uni t 
ahall DOt di~l lfy t he eotity ( sl , or any of ite affiliatee. 
under the p rovieions of tbi. subpart (sutpart l472). 

51 ,ed . Reg. l7:205 (OCtober :20, 1916 ). ~ i t t u rned out , the f inal 
rule, .ection 3472.1·:2 (e) 111) (I I , eilaply etatel that an entit y 
ahall DOt be disqualified uDder .ec t i on 2 (a) (2 ) (A) as long a . it. 
1 .... ie cODtaioed io an U«.I which 18 · producing coal i .D a ccordance 
with the logical aining uoit .tipulat:iooa of approval pur."..nt to 
I 3 .... 7 . 1(.) and (fl . · It 18 tb. l&ng\U.g. of thie rule thAt governa 
.err McGee '. eligibil i t y . Cerr'McGee ia .. etiog the requir~nta 
of tb. rul e. 

Hawv.r , even it we were t o conclude that ·producing" waa a p re.ent 
req\li~nt whenever Cerr ·McGee wae i • .uec1 new 1 ..... , iDdependent 
of it. ca.plianee with it. ~'e dl1igence requi rement, 8LM found 

The 1985 euppl Melltary intot"NtlOll did contain t he following 
atat ... nt 1n r"poDe. to t wo c~nt. etating that -the fai l ure o f 
an UCJ ahould not retrigger the lection 2 Ca ) ( :2) ( A), 10·year holding 
period from the point a t. which it _e aUlpended by includon in a 
producing UIJ- : 

Section 2(a) (2) rA) ia retri9gered by failure ot an LMU. It i , 
aho r etr i ggered by an Uoll' that etop. producin~, provided t,hAt 
the LMU i. in it. LMU · .pec itic diligent dev.lopment period . 

50 Ped . Reg . l5129 (Au~t 29, 1'85). 

, 
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that lI:.rr ·Nc~ _~ thh requirement , aDd we ha~ no r ... an for 
cODcl\lding tbat 8t.N'. finding __ invaUd. 10 .ffect, ~e~iU the 
t a ct tbat Kerr-McGee bad .uapended it. aparatiana for .~ period 
of tiM, 81M found tbat. tbi. au.pctDllion ... con.ht _t with 
atand&rd iDdu.try practic. aDd, thu. , allowable UDCSer it. 
d.fiaitioaal r89Ulatioa for -produciag-, 4) c. r.a .• )400.0 -
51rr) II). 'ftlh i. alae canaiatent with t.be prt.u.ble to the Unal 
19.' rul..akiag, wbich .tat. •• : 

It .. a ot. t.h. int.ent. of tbe pl :~ c rad rul~ing to c~.a 
ataadard i ndu.try operat ing practice. . '!'hat 1a Why the 
rul..-king ... c .. J.L cbed in ta~ of -wch rueonll .. -, DOt -the 
followiDg' ru.DnII . · AllowlDg' nandard irdu.t.ry operating 
pract ic •• t o gov.rn ·produciag- ia 1 ••• DUrer .. a to th. 
aiaing illdu.try aDd. .,H adlllliniatratiYaly .UicltlDt for the 
Buruu of Land tIilM~t. It alao provide. a .. tiafactory 
bui. fro. wbich tbe Authorbed. OfUc.r can det.miu wbether 
tbe ~ing operation i, ·producing- in a ceord&Dc. with t b. 
approv.d plan of oparaHoaa . ltaDdard iDCtu.try operatiDg
practic •• wil l be u.ad a, the prt.ary ba.l, for det.r.in1ng 
whether the aiaing operation i . ·procSucill9,· but it -.aat be 
atrened. that coafonUtr witb .taDdard iDCtu,t.ry oper.tiog 
practice. ia DOt di~ tift of ·producing,· aDd variaaee. 
fra. tb. practic.. ..y be required wbe~ eaaa -apacif ic 
coaditiOO8 .. rraat ,ucb • vari aac • . 

51 Ped. R~. O'U (Dec. 5 , UU) . ,. IIoYUlber 13, UU, auc 
~raaduW to H.l d peraODlMl (couched. . , c1.rifie atioa of i.,u •• 
• a~ia~ad with 1a •• " qua] l Ucatioa crit.ria, but not elq)re8a1y 
_ddr..,iog 1 ..... in an UC1), alao ,tatad that prOl!uc ing ia deUned 
by .tudard iDdu'try practica and that .uch practic. would be 
deteradned on • c ••• ·by·c ••• ba.i. , according to what con.t.itut. •• 
INch practice for a I*rticular region . I n thia iue&nc. , 8IM fOUDd 
that K.rr -McGea •• .Dga ged 1 0 OD.goiDg coal produc tion in the 
.annar of a prudent operator in t he PeNdar River .... i n by elac~ ing 
the Ullliporary c .... tion, becauae four other mine. in the region 
hA". fra. tt.e t o tu. beeo ".,thballad", a" ch thAt the ra.rval ot 
coal ~ been hAl t ed , and, i n at lea.t t wo .ucb in.ta.nce. , for a 
pariod of yean. 

bSM ) 5 aDd )6. 

Furth. r , tbe "'.ocia t e Solicitor'. iot.rpret&tion ia at odda 
with a p reviou. SOllci~or'. opinion, whicb concl uded tMt 
equ.&t ing diligent development with productiOll ot ccm.rcial 
quantitlea "would. emp~y the aec t i on !2 (a) (2) (AI ) of aay 

lofo~tion Bulletin NO . '0-33 INov. 13 , 1989). 
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-.aiD9.... It. would pemt tM 1..... to extead iu 
elL,ilIiUty uo:ter MCtioa 2 (a' (2) (A) for tIM 1eogth of the WCJ·. diUgent dewolos-.n.t period . tbenby' defNtiat ... the 
Meocute lolicitor'. cpiDioa RC09Ili .... the anti-8peculatiw 
pu~ ot tbl1 provilioa. 

It fa 1 . 0 . at 5"-51 (1t15). Tbe .... ociat. Solicitor'. cpi.Dioa 
1. alao at odda with aa Office of 'I'ecbaology ..... t ~rt 
oa Mct10a 21.) (2) (AI. ·Pot_tial Iffect. of .. ctioa J ot the 
.... n1 Coal LeuiDg .... ~t. Act of In"A Spacial aaport- , 
ara,-Ift-JOO . ~ 19U. po. It. 

'!'be a.eociate IIolicitor'. opift1oa ta not at ~ with eitber the 
1915 'olicitor'. opiAioa or the 1t1' ora. report . GAO cite. a 
di.cu_1oa iA IIollcitor Hcbardaoa'. op1aioa adltneaiDl U .. bau. 
of .... ther a 1 ..... 1. aU,ible t.o ac:qIliA a1Deral 1 ..... UDder the 
MCtioa 7(b) exceptloa to Hct10a 2(a) (2) (A) wbtIa. altboutb tbe 
1 ..... 1a DOt act\aallT produCiDf !na hi. 1 ..... be 1a .,...tbe1 ... 
iD cOllllpliaac:e with hi. dili,.at deftl~t obU,atioa . aoUc1tor 
atc:bardeoa c:cmcluded tbat tbi. broad COIMItructicm of the Hctioa 
'fbI excaptiOD to eectiOft 21a, (2) (A) would nullify aeetlOD 
2 Ca) (2) (A). aoUcitor HcbardaOll .. dtacu"1Dsr the dl,lbiUty of 
• 1 ..... baead CIa lU bold1Dt of a .tend- &1CIIMI 1..... ratbar tbaa 
a 1 .... cootau.d iD _ UCJ' . Tbe O'I'A report apre •• eeI • a1a11ar 
vi.-poiDt . At. s-ge .... It .tat .. - [cJoaIIPli&Dce w1th otlter 1 .... 
diligeoea prorla10Da i. DOt . ~r. "ft'1c1er&t to Atiefy t.ba 
MCtioa 12 'a) {21 (All procluci.Dg iD ~rc1al qu,udti .. 
nqul~t_· 0Dce apiA. till. dl.euaaica •• DOt. 1a tbe COGtlUt 
of uaa. 

SOlicitor 
tolliftg tb. 
2(.) (21 (AI . 
COIltrary. :_:= .• , .... _ 
coo.true _~';;::;.,.;.;; .ccorded .. 

DOt 

roralt. t .. . .....,1 ... . 
fOUDd io .actioa 

8\I99 •• ttoa to tba 
report CaD. alao be A&d to 

allow tbe tr .. tMDt 

f'urtbar.ore • • pra,..ttc .pproaeh •• to wMt conat 1tut .. produ.clDg 
in ~rclal quaatlU .. for ~. of •• ctioa lea) III (AI ... 
alao rec:ognia.cl ill ~ UU OrA. report . 
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Als 'I. VUI 
c &8rr-tlM~_tottll. 
III ........ ome. otdMI 1oUd_ 

QTA bel1ew. tbat a. loog .... 1 ..... t. actu.ally produciog or 
baa produced. coal atter qu.t 4. It". PCLU. uloa the 
Secratary to cODeidar ~bar facton ia datana1niDg wbat.ber the 
&IIIIOUDt of coal prochaced ia c~rcial quaIltiti.. for tba 
purpoaH of ["ctioa 3 of PCLAA)... or .matber tile ..:IUGt 
produced b _nly -frivolCNa1 . · ...... 1 .. of ncb otbar 
facton 1.Dclloada: t.be ewatual e&pt.city of tiM aiDa, tba ...u.D.t 
of raHno.. aDd geological aDd -V1DMriDg rMtrai.at. OIl the 
rate of initial productioo, tlla ~tratad iD¥Ht~t in 
.tDe CODatructioa aDd faciliti .. ; &ad tiM acbadu!. for 
productioa aDd deU .. ry of coal ~r .. 10Dg teN ·coatract . 
'!be t.m -produciDg'- illpl1 .. ac.. coatimdty of activity. 
bow'Vu O'I'A beUIWN tbat aac:tiOD 1 doN DOt iaIpoee an 
additioaa). aaaual or coat i aued operatioa obU,aUoa. OIL tM 
1 .. _ . Int.na1ttut or .poradiC production fn. aa cogoiog 
~rcial aioing operatloa cou.ld be wfUciut for ~li&DCe 
with .ectioa 3 • .-veil if tiM aiM: ia telllPOnrlly idled . 

OTA report . ~, at '7 . 

10 the pr • ..at c aa.. fro. the a.tabl1.~t of the Clavi. Point 
U«l' until urly 19 .. _ an actv11Md u.t aw~t.ly 2.3 aillioa. 
tOIia o f eoal _n produced frca the Clorl. PoiDt 1IiDe . 1'be a.ine ia 
loc.ted oa tbe atat. 1 .... iDcl~ 10 eM lMJ. Aa DOted _rli.r , 
thia p1"Oductioa. wbich .CCOWlt. for .pp~t.ly 7St of tb. 
dilig.nt daYel~Dt definitloa of tb. ~rclal quaatlti •• 
raqui~nt for the UND. i. expraealy attributable to botb of tha 
f.eM 1 1 ..... CODtaiAed ift the UfJ. We an i.afo~ that h rr· 
1IcOee'. total ll1NMteeDt in the aiDe .. of 1191 wall iD *&e ... of 
U1 ail11oa. r o llowiog J:.rr·IIcGea'a ce ... Uoa. of . b iDg operat.lone 
10 1.9 .. and pla~t of the aiae in a at&Dd-by- .t:.at~ purMI&Dt to 
an apprDnllS plaa of int.rt.. .tabll1 .. tioa, _ a n iDfo~ tMt 
Urr-MeGee bu pro¥i~ full - tt.& HCUrity to the aiM'. ~iDiD!l 
facilitl .. aDd equi~t aDd baa .. iot&iDad all federal aDd .tate 
.. iniDg peralta aDd ncl ... tioa .ctiviti .. at aa &Daual coat of owr 
875 , 000. hrr- Mc:Oee could. argue tbat thea. fact .... t the 
-produci og- t •• t •• rticulated. by Solicitor aiCb&rdaon &ad the orA 
and uthfy tbe aatl - apeculatloa obj.cti .. of aactiOD 2 ta ) III (A) . 

Moreover , the O'1'A report expr ••• ly racogni ••• that a 1 ..... can u •• 
the 1MU device to avoid d.l8qU& U flcatioo UDder •• ction 2{a} ,l, 'AI . 

Saction 1 lof P'CLIIA) ia .U.nt •• to whether production frca 
an LND i •• uffleiant for .actioo 3 e~li&DC& . The languag. 

we are informed that prior to the LMU' ... tabli.~nt . 
J:err· NcGee bad produced. over 1.6 111111100. tOM of coal fraa ita .t.t. 
1 •••• • 
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Nowonp. 26. 

'as ,,'VID 
C .......... D 5 let ... 
a. ......... otDee fII .... BoIId&« 

at HCtioa 1(bl (of the JILAl aDd HCtioa slot rcLAA) aad tbe 
legblative bbtory at HCtlaa 5. boweWIr, .tl'OOlly 8\Jft .. t 
tba.t um fo~tlOD ... ioteDded .. aD aid to develos:-eDt aDd 
'y1,_ .coac:a1c rec:ov.ry at • ..seral coal aDd to .. ttatactioa 
of dUif8De. tlJJ:l production and COIltiaued operatioaa 
requl~t. . leetloa "(bl provicte. that .. eb 1 .... 1. 
lNbjeet to tIM eoDd1tioaa oC dil1,.at develos-at aDd 
coatiDued operatiOD. If produc.t1OD 1a aD apprOYlld lMJ caa 
.. tl.ry u. eectiOD 1 d1U,..ee requi~t. by at.-ioa web 
pracNctiOD ~d &1.0 .. tt.tr tbe HCtloa 3 prodLlctioa. 
requl~t fat" a DCIIIproduciftg .... 10 the UIJ. 

O'f'& report. &IIlEA. at 102. .a.... . .14.... at II aDd t.. 'nIla utcw10a 
t... beea acbieY'lld 10 the prneat ca .. by ... ·a •• tabll .... ot. 
throup Nl_k1"'9 aDd 111 um atipulatiOGll . at a productlOD goal. 
J.....I.... a cwml .. U". ..auat at 1 perceat of tDt.&l lMJ reCOYllrable 
re.aureee by DO latar tban 10 ,..n .rt.r the uaJ·. approval. Tba 
rational. tor thi. iaterpret.atlaa ia prep_b)y tbat lMJ fO~t1OD 
.e iDteDded, .. ora baa DOted .... all aid to the dewilos-aDt. aDd 
N.1,_ ecoac:a1c racCW'al"y ot coal ~ aDd .. aD aid to the 
... tlatactioa at tba 4iUtaat productJoa aIId. ccmtilNad oparatiooa 
raq\li~ta ot lDCluded pra-PCLU. 1 ...... . 

p,. 11 tMtPOtI 15 I 

In thi. tootDOta. GAO .tat. .. : 

.. alao aot. that the Alleoct.t. JoUeltor' a view c:aa lead to 
abeurd coo •• q" .. c... If productloa ia ~rc1al quaatlti_ 
bad DOt c cad by U. eDd of the diUgent develos--.t 
period. the 1..... aigb.t be coaaidared .. retroactively 
iDelig1bl. to receive 1.... t .euad durill9 the cUUgaDt 
daYltlos-aat period. 'rbe probl_ would be partlcularly acute 
wMin tbe 1 ..... rec.1W1d CCIIIIIpetitift 1 ..... t hat aight have 
be-. iMUad to otbar qu,UUad bidden • 

.. diaagrea that thia iotarpntatl'!111 would lead to abaurd raaulu. 
The pnMlble laaguage uplailliDg the UIMl 1.91& ... rul..u.tog 
UDdarcuta QAD'. coatact loa tbat. if produetloa 10 coa.ercial 
quaatttJa. baa DOt beaD acbieY'lld by the aDd of the UIl · . dlUgeot 
~los-ot period. the 1 ..... ai,ht. be CODIIi&lr.s .. ntroactively 
iDaU,~la to ~1w tba 1...... ia~ duriog th. dillgaat 
dewlos-ot period . '!'be preubla . at; 51 hd. a.,. ")fa (Dec . 5. 19"'. ~t. that the talWiutioa of the IMU tor failura to 
produca dl1i,eotly aDd in ~rc1.1 quaot1ti .. would oDty operate 
to dieq\to&lUy • 1 ..... proepective1y ... auaing tb. indivldual 
1..... ia tb. UI7 wn alao out of COIIPHaaea at t he dAte o f t he UCJ·. tera1natioa . 
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Comments From Kerr-McGee Corporation 

Noll: GAO CO"',,6i1ts 
supptemellting those In 
the report text appear at 
the end of this appttndix 
and In eppetdx x. ".liIIa:N."_~ _. ___ ._0""'._ .... 

--- r~ruary 22. 1". 

oJ __ Duth. III 
Director, •• tural ~roea -.....,-nt 1 __ _ 

Oftit.ed Itat .. General AcccNnUnv Ottio. 
-.abington. D. C. 20S •• ... 
OMr Itt. Dufha l 

--(COS) 270-aUI 

.. _roe In r.ceipt of yoGI' lattar of January :15, 1"., enc:lo.illll a 
oopy flf tbe portion of tu referenced nport Vllieb Nl.tea t.o "rr
IkCee corporation'. &&at GIUatte-Clov1a Point aJ._ In ~ll 
oauat" wyoa1Dt' aM ~t1rw, tbat. VII c-.nt. on J'OU.I' oonclu.10ll 
tbat alnoe Itll Kerr-lloGee CO!rpOration baa bMn dl..-llUed fna 
acqyblftll r.unl 1 ..... under INCtion a(a't(A) of tM Kineral 
Lea.lno Act., ..... nded by eection J of the ''''ral coal IAlaal"" 
• S nt. Act • 

.. beU ... your eonclUllion b 1n arror. .. your PI I Id nport. 
recG9fth- . the haue 1n tbla .. ttar b ~ the Keel. Gillette
CID'f'la Point lKJ 1a ..... to be producing' cod ~r applicabh 
alii nvulaUONI . It 1. apparent fr- tJIe portlDft of tha nport you 
auba1ttM to ua tbat )'OU an in poe .... lon of tM lattar dated 
oct""'r 1 , lin. writtan by our attorney. to the Daput_nt of tbe 
Interior'. o.rtv.r ...,lon offi~ _t.tl"9 forth brr-McGM 
corporation' a rational" aupporU", the conclu.ion tMt the c.at 
Oilletu-<: l cwia Point um ia in fact a produci", .ina. .. conUn1M 
to beUeY'II that the 189al poeition etatad in that htur 1 •• ou.ncs . 

Wit:bout rwpeaU", In deuU the ar'9\lMftt. conu l ned In the october 
I , Ittl letter, _ would a ek tbat before you. 1aau~ you.r report , you 
condder carefully tha followift9 polnU I 

1 . ft. a .. t GIUette·C10yb Point .ina baa prodDCed 
approd .. tel, 11.5 .UUon tone of coal .inca production 
coe.anoed in It79, of Whic h about 3. 34 . il1ion ton. bav. 
blNn produced .inca th. lMU va. cr..tad in 1916 . 
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." 'hU ......... 

.1 .... DIIff'U: III 
~rr JJ. I ••• -' 

2. under tbII 1m aUpGlaU.. Kerr-llDOee 1_ Z'*I'IiAIII to .... 
a1ned -..nataatur 1 . 04 .11U_ tofte of OM1 lIi' 
a.pt , r U. Uta. to ...c: itll dlU.,-t .... l.....,.t. 
obU.aU_. ..e W 0.. ..... 1rudy alned -.n t un 71' 
Of tbII 00.1 it t. requind to a1ne dIld .. U. 41119Mt 
..... los-mt period.. AltbouWb optIraU .. an u.pondlr 
-..... ........ n ., hu .u.ted it. lnt._tlon to re.~ 
openU_ to alae tbII ~1n"" 100. 000 ton. ,...,ind to 
... t It. 411lqent. dIIYelos-ent obUpU_ a.r tba ... of 
tbII dlU..-t d8Y.los-ut period. Aa tM aut .... 
prnolouly ...,11Md you 1n 1t. opinl_ of Auq\aat ., 1 •• ', 
Karl' 1. 1n hll owpUanc. "itJI it. diU ..... 
... 1~t operationa Oft the UlU. 

1. 'l'bere I. no requ.i~ tbat .in.... operatione be 
conducted oontbw.DUlr 4llr1D9 tbe 10 par ... diUveaoa 
perlod. u -.t tM dQII d111......,. .... l~ 
reqW~. '1'0 t.M ooatnrr, t.be aut """latic ..... ( .. 
.. 11 •• tM COU'ta in ...-ral) raoopabe tbat 1n any 
ain1.. operaUoa t.ben .y ... tIIIIrponry oeeaaUone of 
~lon. halt. t.porary oeaaaU .. of proftcrt1on _ 
not. aI&anfIi tIM .t.tu of a u- fr. ·pnduc .... • to ·aon-
produo .... . • .... noMtly •• un the Offl" of hrfeoe 
.1aint .... IlacI ... Uon bfo~t ca.pleU4 a n-tJ 
....,.,1.., tbIIt 1,140 af tbII ution'. GOal .1,... wan in a 
teaIponry oaeaaU_ of operation..... In U. 08 .. of 
t.be aut GUlet.t.e-C:lO'ft. hint. UlU, Ute .1ne 1. _ 
ataMby .uta. in aooordanca ,,1t11 a plan of n.ab11haUon 
a~ a.r ..,.n.anta1 .. tborlU. "lth aut 
~. 'ftMI .. at OiUftta-Clcwi_ Point om 1a a 
rouI oparaUon.l aiM, in .... lab "rr-fllQGaa .... an 
bit al iftftet...t of -.n tban '27 ain10n in atra .... and 
.4111,....,t . Add1t1on.l u:pend.1tuna ..... 111Ce ..... the 
c>-.alaU .. 1rw .. t..nt Ira tbe aiM to about 150 .1111on. 
'ftle .i,.. i. bei,., operated ln acoonknca "itll _tan4ard 
lnduatry practice. 

4. auc HIJ\llationa COf'ItaiMd. in n en 3400.1 (rr) prooride 
""'to 

....... 

·Por purpoeea of MCtion 2(aU (A) of ....... 
(6) h'odUci"'9 -.ana act"ally 
...,.r1ft9 coal, Dr ppent'nq .n 
pMgi. .1n1M A9'rtt,tP" i n 



See comment 1. 

A 'I IX 
C &Ii ..... Kerr ... Gee Cw~ ..... "' • 

.1 ... DIIIfha III 
~ruarr 22. 1 ••• -' 

( ....... 1 • 
..... 1 .. ' 

e.ctlan 41 en. 3472 . 1-2(6) (11) of t.bIi .... AIJ'll.t1one 
~I"-I 

-AD eatlty .... 11 not be 4 i .... Ufi ... 
1Inder tM prod.lou of tllie .... rt 
it NCb 1 .... that tIMI nUty bolde i., 

1: . contal .... In ....... r0n4 lOVlcel 
ainl,. uait lIIlich Ie produci,. =-1 
In eooo~ vita. the 101110.1 
aini .. WIlt. lItipu.t.U_ of .ppnw.l 

• 
DadeI' ua... alii N!IU.t.U .... t.bIi oanclu.eian t.bet. tIM &aft Gillett..
C10¥1e Pobt. aiM 18 • procbIcll'l9 ai .. \iftMr IMOt.IOft 2 (.) 2 (A) of thII 
.\at. 18 inuca.~bl • . 

1M oonclulCIIII tbat. thII &ut. Gll111tt.e-<:IO¥ie Polftt. a1ne Ie • 
produci"" a1M not. oaty 18 .it.llia thII latter of thII 1 ... It alao Ie 
l.n hll aooord vlt.b tIM .,irit of tM lev. Iact.ICIIII 2(a)2(A) ... 
.... crted to prennt a party tro. 1Io1dl1'19 COIl 1 ..... tor .,.cu1.tion 
vitbout .... 1~. In th18 ce ... btl RCGII baa • "-"loped. 
opantl .. al .. in WhlCb aUUona of doUa" bay. ~ inv .. t.t and 
.elch 18 1D tu.11 oa.pU~ .itb dU19aJ1t ","-los-ant nquin.anta 
of an ass 0." 11m atipalaUon. 

In aMltlon to our di",1: it v i th your ooncluaion tMt "rr
IIoGaa 18 dieqlNUU_ fna acqy lrint f"ra! 1 ...... w nota two 
.u~ In tba draft rou autaltt.ed Wh i ch w baU..,. an 
factually inaccurat • . 

Oft the tint pap of tlM portion of t.ha draft you .ant tbara i . a 
.. l1»led atatAaant that fna _reb 1,., throu9b Men ... tr UU , b rr
JIcGea acquired at leaat 151 additional fadera! alnan.! 1 ..... - - 150 
oU ....... 1 __ and Oftoa coal 1.... . OUr r .oorda i nd i ceta that 
durlftIJ tb.t per iod the aUI Ie.uad lS 011 a.ncI ,.. 1. .... .nd OM 
coal 1 .... to .. rr Re;". brr R:C ... cqul r.d oth.r 011 and , •• 
1..... by ... 1,...,..t troa otbar I _Mhol "." d urift9 that .... 
period! . IIoVav. r, •• you no doubt .ra • • ara, HCtion 2 Ca) 2 (A) ot 
the ~ only prohibit. the i •• YAnc. o t 1 ••••• by the secr. tary ot 
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" .... Dutfu III 
... ruary 22, 19'4 ..... 
tM Interior. It. ha. no applicatton to t.IMI aOfl'lh1Uon of nhUnt 
011 and ... 1 .... by ... 1~t. 

on tM tblrd .... of the draft you fllmt...... ua tben b • 
ata~t tMt hrr-JIoGM ba. not prod\aCelll coal 1ft ~ial 
fl'MntlU •• 1~ til. lim v •• for.ed . Thh .... rtlon obYiouelJ' 
i~ t.be fact that .otwl than 2.24 .1111011 tofte ot ooal bav .. baae 
Pi 2 1 tn. the aiM .Inca t.IMI lim n. ~tad. and tUt: till. 
2.24 .UUon tone OOIWUtut • .ore than 7st of tIM qu&l\Utr 
"",,1red to be .t .... dllr1n9 the 10 J'Mr dU1.-nt ..... 1opM111t 
period. fte 'act. do not .upport tht •• ta~t • 

.. r...-:ttully reque.t that yot.I r.con.ldar your concllMlon ... to 
t.IMI atatu. ot thia UN in Jour proJ: ued report . 
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The (oIIowing are GAO'. c:onunenIII on KBr-McGee CoopnIIon'.leIIer 
dated February 22, 1994. GAO'. detailed OVIIIUIIIion or Kerr-McGee'. 
comments and the commenls orthe Depanment or the 1nIerIor'. 0IIIce or 
the Solicitor iii4 e. in appendix X 

I. In ils comments, Kerr-McGee conectly noted _ when the 
production requirementa o( _on 2(aX2XA) o(the MInenoI LeaoinC Act 
(lILA) ore not met. the _on prohibita only the iMuonce or 1_ by the 
Sec:maIy o(the Interior. It baa no ~on to the _d .... on or.-... 
1_ by aBgnmenL 111 .. , •• rnI8ed, to 36, the numl>er or 011 and .. 
1 __ the Seaewy iaaued to Kerr-McGee betw .... _ 1988 and 
Ncmember 1992. 
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Evaluation of the Office of the Solicitor's 
and Kerr-McGee Corporation's Comments 

Interior Lacks 
Authority to Equate 
Diligent Development 
With Current 
Production 

The Ilopoztment oflhe Interior'.OIIIce of Ihe Solicitor and Kerr-McGee 
Cotpocilllon provided us willi written commenla 011 a porUOII of a draft of 
IhiII ftI)OIt.l They ~ willi our conc:Juaion thIt Kerr-McGee was 
ineJiCibIe 10 _ new 1_ under Ihe MinenI LeaIIng Act of 1920 
(Il10\) _ two ofilll cool 1_ obtained before Ihe Federal Cool 
IaoIng AInencImenIa Act of 1976 (PUM) .. ~ haw not 8IIIUIIed Ihe 
producIion requlremonla of_OIl 2(aX2XA) oflhe IlIA However, Ihe 
SolIcItor _ thIt Ihe roculoIIon 01\ which Interior relied concemlng 
IoCI<aI mIninC _ was Ihe poIk:y of.-prnldenlilll admIniotlaIIona_ 
orauobIY was not __ with PUM'. goo! of reducing cool apecuI.IIIon. 
C<tntoequendy, he noted thIt Ihe reguIodon could be .... nded at any lime. 
In IhiII connection, he pointed out that, 011 December 10, 1993, !lUI 
~ pubUc commen .. _ c:hancea thIt IIhouId be made in Ihe 
reguIodona IIOWfIIlnI uwa. 68 Fed. Reg. 64919, Decemember 10, 1993. 

After careflllly .... UIIIlng Ihe SolIdtor'. and Kerr-McGee'. comments. w. 
conIInue 10 beD .... thIt BUllIhouId not have taaued minerai I ...... 10 
Kerr-McGee. In IIWIIIRIIIY, Ihe lIlA provideo no _11 for .x.mptlng 
Kerr-McGee'. pre-I'C1M cooI_ Cootalned in an UIU from th. 
cornmerdaI quanliliea production requirement of _on 2(aX2XA). 
AccordingIy, lnterior cannot Innaform Ihe "present productiOll" 
requlrementof_OII2(aX2XA) into a "fllbire production" requirement, 
that Is, diligent ~IOPment. Furthermore, Kerr-McGee is not preaenll,y 
"producing" cool und.r _on 2(aX2)(A) and th. regulations which 
dellne IhiII term. 

Both Interior and Kerr-McGee argu.1hat by including th. two p.....-cLAA 
Ieues in an UIU, Kerr~McGee need only produce -coal in commercial 
quantiti .. " by Ihe .nd oflhe uw's IG-year diligent development period in 
order 10 remain quaIilied 10 obtsin new mineral I ...... We disagree. 
Nothing in _on 2(aX2)(A), _on 2(d), or any oth.rprovision of the 
MIA authorizes the Interior to exempt pre-FClAA lea..~s contained in an LMU 
from the current production requirement of section 2(aX2XA). A.ft.er a 
IG-y.ar holding period, section 2(aX2XA) imposes a present, rather than 
proepective ("diligence"), production requirement in order (or a lessee to 
quality to receive new minerallea5-"S. While section 2{ d) does give the 
Secretary discretion to attribute production from one lease within an LMU 

to allieaes within the LMU. nothing in the language of this provision 
suggests that diligent development on one lease may be considered to be 

IConwnmts from the Dfputment ol the InCerior's omoe otthe Solldtor (dar«! Ap". 11, 1994) are 
ptOYkIed In tpp. vm. Kerr.wcGM CofponUon'. commenta (daLed Feb. 22, 19(4) are provtded In app. 
IX. 
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production on the others. 'In fact, Interior acknowledged In the discussion 
accom~g the publicallon of 118 ftnal ruJemakIng for section 2(a) 
(2)(A) that this provlolon is not a 'dlllgence" provision but a lease 
'qualillcalion' provlolon. 51 Fed. Reg. 43911 (Dec. 5, 1986).' 

FCLM'slegisialive bisIory as well .. Interior'. UIU regu1alions Indicates 
that 'diligent development' refers to a period preceding production In 
commercial quanti.ties and embodies a commitment to produce coal in 
commercial quantities at eome future date rather than at the present time. 
H.R Rep. No. 681 at 13; 122 Cong. Bee. 488, JanU8ly 21, 1976; 43 C.F.R 
3480.~ (12) and (13). A1ao, FCLM'.legislalive history does not support the 
Solicitor's view that section 2( d) tranararmed the section 2(a)(2)(A) 
-Production in commercial quantities· requirement into a "diligence 
requiremenL' As support for 118 pooItion, the Solicitor'. letter relies on a 
statement by Chairwoman Patsy Mink on the House fioor that refers to 
section (2)( d) as "an enonnous exemption· to the due diligence provisions 
otherwise imposed by fCLM. However, the Door debate from which this 
phrase was extracted does not _ the Interp1a,y between section 2( d) 
and section 2(a)(2)(A). Rather, the comment was made In the context of 
opposition to a proposal to remove from the House version of FCl.AA a 
requirement for a public hearing before the fonnation of an LVU. 122 Cong. 
Rec. 507-508 (Jan. 21, 1976).92 LD. at 554 (1965). 

Under these circUIrultances, Chairwoman Mink's statement provides little 
support for the transformation of the section 2(a)(2)(A) "producing in 
commercial quantities" requirement into a "diligence requirement." A more 
appropriate interpretation of Chairwoman Mink's reference, in keeping 
with the actual language of section 2( d), is that the auribution to alll.ases 
in an LMU of diligent development on any of the leases is the "enonnous 
exemption." This view is consistent with the discussion of the effect of 

' Abo, we do not t1nd support for the Solidtor'a position In aecdon 2(d)(5) of the MLA, whkh stales 
that p~FC1AA k!Mes ma.J be induded within an LMU and, It so incllKle<\, shall be subject to the 
provtaions oraection 2(d). AU thal thls me&lII is that the pre-F'ClM IeMee will be sub"lec:t to the 
dililent development, continuous openlion, and produruon requlrmlents oCthe LMU. Th15 provillion 
does not tnmrorm secdon 2(a)(2XA)'a"'production In commen:ial ~tiUes· reqWrenw:nllnto a 
"dlliJef'l(:e" requirement. 

'G1~n the fact that both S«tion 2(aX2XA) and section 2(d) wert enItUd., part of the same law, we 
believe it signUlcant that the Congrese did not lI)edtIcalIy extfll)C. Pft'-FCLM leases contained In an 
LMU from the production In commercial quantJUea ~t of RCdon 2(aX2XA). The Congress 
had every opportunity to 00lISideJ" cIoInc so, but It did not. 
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including a section 2(a)(2)(A) 1..- in an UIU in the Solicitor'. 1986 memo 
on this provision.· 

Both the Solicitor and Kerr-McGee also argue that Kerr-McGee'sl_ are 
presently producing coal in accordance with Interior regulations. As staled 
in our report, 43 C.F.R. 34OO.().6(rr) delln .. "producing" for the purposes 
of section 2(a)(2)(A) as"actua1Iy.......ru.g coal, or operaIlng an ongoing 
mining operation in accordance with standard indwIay operation 
practices" Under this regulation, a leoae is considered to be "producing," 
even though the .......ru.g of coal is temporarily suspended lor "reasona 
beyond the reasonable control of the lessee." These reasons include, but 
are not limited to. equipment breakdown and repair, vacations and 
holidays, orders of governmental authorities, sale from stockpiles, and a 
power plant's cessalion of purchases for a "'limited duration of time." 

Kerr-McGee asserts that the ce tion of production of the u.ru is in 
keeping with operating an ongoing mine in accordance with indusay's 
standard operating practice. Kerr-McGee alleges that it is not engaged in a 
speculalive holding of coal because I has invested about 
S50 million-S27 million in mining and equipment alone.' Also, the 
Solicitor's letter points out that even though Kerr-McGee has suspended ita 
operation for some time, 81M (oood that its suspension was consistent with 
industry's standard operating practice and thus allowable under this 
regulation. 

As stated in our report, Kerr-McGee is not producing coal in accordance 
with Interior's regulatory definition of-Produclng." Kerr-MeGee's 
suspension of coal production is not the kind of suspension envisioned by 
the regulation. Such suspensions are of short duration and do not include 
long-tenn multiyear cessation of production because of market conditions. 

tin an effort to nnd support for the iMuanoe oftheae IeMes to Ke.1T·McGee, both the Sotidtor and 
Kerr·McGee haW! dled an Interior coal rnanqemtnt ~ nus regulation.. 43 C.F.R. 
34Tl. l.2(eX6)(U) (E), provk\es that a k:Mee Is not di!QualifIed under aecOon 2(aX2XA) if a pre-F'CLAA 
1eMe Is coruined In an LMU lhat Is produdns In a.ccordanoe with the LMU's atipulalions or sppnwal. 
The Soli and Kerr-McGee &rJUI! that this resulaUon tnnsfomw aecUon 2(a)(2XA) Into adiliJenor: 
requirement because the stlpu1adons of approval for lWT-McQee's LMU provide UIat the company 
must pnxtuoe coal In ~ qIWltiUes within a 10000ar dilige~ deYelopment period. M made 
cleac by Interior's commenl3 to the flnaI rqu1ations implement1nl !led.km 2(a)(2XA). th1s re(UlaUon 
means!lOflWthinl different: ahhough illi_ a pre-F'CLAA k:Mee 10 years to achieYe production of 
coal in commercial qtW\tities, It requires that at the time of qualitlcaUon foc a new "'LA 1_. the 
Ies!Iee must be producins coal. 61 Fed. Rea. 43914 (Dec. 6, 1986). 

' KeIT·McGee'slnvest.ment In mini", and equ.lpmeJlt has bHn primarily 'W'ds'''''' with the production 
of coal from the nonfederaileMe In the LMU. ThIs Iea.w had been In production since 197'9--6 yeatS 

befOr"l! the formation o r the lMU. Coal mined from this Ieue before the formation of the LMU tDta)ed 

16.2 million tons, ~re5ef\ti1\f about 81 perc:e~ of the coal mined from the 1_ In the LMU to date. 
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To deline, .. Kerr-McGee and the SoIidtoc do, __ ind\llCJy operating 
practice to Include • continuous 6-_, 1_ 8tqlpaCe or production 
bec:ouoe or _ conditlor . would dereat the p""","" or_OIl 
2(a)(2)(A), that Is, to obtain production from the pre-FCLM leases and 
then!by to limit the opecuIaIiYe holding or rederal coal' 

'The Solkitor'.leUer aIIo die' EE6 with the dnJt ~' .... wellt that Interior'l ~ po!ition is 
at odd! with a~ 1886 Sok:itor'. mtmOI"'Il'd\lll'l and a 1986 omce of Technoloo' ~t 
report on.ec::don 2(a)(2XA). We continue to belieYe that Interior'. ~nt p.::dtion Ij c.om..y to the 
vie-. ooru1ned in both 01 thee document.. 
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