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Report To The Chairman, Committee
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Federal Government'’s Progress In Implementing
A National Archeological And Historic
Preservation Program

As of February 1984, the Department of the Interior, the Advisory Council on
Historic Preservation, and other federal agencies had taken actions to respond
to 9 of the 16 recommendations GAO made in 1981 to correct problems in the
administration and operation of the national archeological and historic
preservation program. Also, Interior and the Advisory Council, which have
primary roles 1n the program, had taken actions to comply with 35 of the 54
requirements of the National Historic Preservation Act Amendments of 1980.
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Implementation of some recommendations and requirements had been
suspended because of a dispute between the Office of Management and
Budget (and other federal agencies) and the Advisory Council on whether the
‘Counclls regulations implementing section 106 of the National Historic
Preservation Act exceed the Council's statutory authority. Section 106
requires federal agencies to provide the Council a reasonable opportunity to
.comment on the agencies’ proposed projects. The parties are working to
resolve the dispute.

iInterior, which is responsible for approving preservation plans of states
'wishing to receive federal grants for historic preservation purposes, has
.developed a Resource Protection Planning Process model approach, which it
.encourages the states to use to integrate the identification, evaluation, and
iprotection elements of preservation into their land use decisionmaking
‘processes. As of February 1984, 24 states, the District of Columbia, and Puerto

IRICO were using or in the process of implementing the model approach
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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 205648

RESOURCES COMMUNITY
AND ECONOMIC DEVELOPMENT
DIVISION

B-125045

The Honorable Morris K., Udall

Chairman, Committee on Interior and
Insular Affairs

House of Representatives

Dear Mr. Chairman:

This report is in response to your committee's request that
we follow up on our prior work on federal archeology activities.
It describes the actions that federal agencies have taken to
implement our prior recommendations in this area, the agencies'
actions to meet the requirements the Congress passed in the
National Historic Preservation Act Amendments of 1980, and the -
status of the Department of the Interior's approval of state
historic preservation plans.

‘ As arranged with your office, unless you publicly announce
its contents earlier, we plan no further distribution of this re-
port until 10 days from its release date. At that time, we will
send copies to the Director, Office of Management and Budget; the
Secretaries of the Interior, Agriculture, and Housing and Urban
Development; the Advisory Council on Historic Preservation; and
other interested parties. We will also make copies available to
others upon request.

Sincerely yours,

| J. Dekter Peach
‘ Director






REPORT BY THE U.S. FEDERAL GOVERNMENT'S PROGRESS

GENERAL ACCOUNTING OFFICE IN IMPLEMENTING A NATIONAL
ARCHEOLOGICAL AND HISTORIC
PRESERVATION PROGRAM

DIGEST

Over the years, the Congress has enacted sev-
eral laws protecting archeological and other
historic properties and making federal agen-
cies responsible for (1) identifying such
properties that may be affected by their
actions, (2) determining the significance of
the properties, and (3) recovering, document-
ing, or preserving them.

The National Historic Preservation Act Amend-
ments of 1980--the latest such law--increased
the role of states' historic preservation pro-
grams and clarified federal agencies' respon-
sibilities for recovering, documenting, and
preserving archeological, historical, or
cultural resources on federal lands. (See

pp. 1 to 3.)

The Department of the Interior is responsible
for coordinating federal archeological pro-
grams, approving states' archeological plans,
and administering a historic preservation
grants program. Interior is also responsible
for establishing criteria to determine if
archeological sites should be included in the
National Register of Historic Places, which
lists historic properties important to our
country's heritage. (See pp. 3 and 4.)

EARLIER GAO REPORT CITED PROBLEMS
P

GAO reported! in April 1981 that various fed-
eral agencies' archeological preservation
efforts, which were costing about $100 million
annually, had been characterized by disorder,
confusion, and controversy because Interior
had not provided strong guidance and leader-
ship. GAO stated that better guidance was
needed because some federal agencies could
spend billions of dollars over the next 10 to
30 years for archeological surveys, many of

'Are Agencies Doing Enough or Too Much for
Archeologlcal Preservation? Guidance Needed
(Apr. 22, 1981, CED-81-61).
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which may not be necessary, while other agen-
cies may not do enough to identify and protect
archeological sites.

GAO made 16 recommendations to Interior and
other federal agencies to remedy these prob-
lems. The recommendations covered three broad
areas: (1) archeological resource identifica-
tion, (2) the states' role in determining
archeological site signigicance, and (3) the
extent of data recovery. (See pp. 7 to 10.)

This report on the federal agencies' progress
in implementing GAO's recommendations was
requested by the Chairman, House Committee on
Interior and Insular Affairs. GAO also agreed
to summarize the status of (1) federal agen-
cles' implementation of the 1980 amendments
and (2) Interior's approval of state historic
preservation plans. (See p. 1.)

GAO found that, as of February 1984, Interior,
the Advisory Council on Historic Preserva-
tion,3 and other federal agencies had taken
actions to respond to 9 of the 16 recommenda-
tions in GAO's April 1981 report and Interior
and the Advisory Council had taken actions to
comply with 35 of the 54 requirements of the
1980 amendments. In some cases, implementa-
tion of the recommendations and requirements
had been suspended because of a dispute over
the legality of Council regulations. Because
many of the actions that were taken were just
being implemented and much of the supporting
documentation was in draft form subject to
revision, GAO did not evaluate the effective-
ness of the actions.

On the status of Interior's approval of state
plans, GAO found that Interior is requiring
all states to implement comprehensive historic
preservation planning in accordance with
Interior's standards as a condition for

27he scientific retrieval, analysis, and pres-
ervation of archeological and historical
materials and information that would other-
wise be lost, and the study of these re-
sources in their original context.

3An independent agency within the executive

branch that advises the President and the
Congress on historic preservation matters.
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receiving preservation grants, As of February
1984, 24 states, the District of Columbia, and
Puerto Rico were using or in the process of
implementing Interior's suggested model
planning approach.

DISPUTE OVER AUTHORITY OF ADVISORY
COUNCIL ON HISTORIC PRESERVATION HAS
CAUSED SOME ACTIONS TO BE SUSPENDED

Interior, the Advisory Council, and other
agencies have been working to respond to GAO's
recommendations and to satisfy the require-
ments of the 1980 amendments. Action on some
recommendations and requirements, however, had
been suspended because of a dispute between
the Office of Management and Budget (OMB) (and
other federal agencies) and the Advisory Coun-
cil on the legality of Council regulations.

According to section 106 of the National His-
toric Preservation Act, as amended, federal
agencies are required to take into account the
effects of their undertakings on any district,
site, building, structure, or object that is
included in or eligible for inclusion in the
National Register. 1In addition, the Council
is to be given a reasonable opportunity to
comment on any proposed federal or federally
assisted undertaking before an agency approves
spending any federal funds or issues any
license for these undertakings.

The Council is also authorized to promulgate
such rules and regulations as it deems neces-
sary to govern section 106's implementation.
The Council's regulations, issued in 1979,
spell out the process by which a federal
agency head is to take the effects of a pro-
posed undertaking into account and afford the
Council an opportunity to comment. 1In 1982,
the Council proposed revisions to the regula-
tions in response to the President's regula-
tory reform program.

OMB's and Interior's position

OMB, which is responsible under the regulatory
reform program for review and clearance of
federal regulations, and Interior took the
position that the Council's existing and pro-
posed requlations exceeded its statutory
authority, OMB and Interior contended that
the regulations were so demanding that federal
agencies were compelled to acquiesce to
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Council recommendations in order to avoid

project delays. They believed this amounted
to regulatory control of federal agency pro-

gram activities; a role not authorized by the
Congress.

The Council's position

The Council disagreed. It maintained that the
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in April 1983 to review written opinions of
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Council's existing and proposed regulations
were lawful .
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In October 1983, Justice's Office of Legal
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Counsel rendered an opinion favoring OMB's and
Interior's nosition. In December 1983. the
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Council and Interior revised the Council's
draft regulations to meet the Office of Legal
Counsel's legal concerns. The Office decided
that the revised draft was within the Coun-
cil's authority, provided certain clarifica-
tions were made. As of February 1984, the
Council was reviewing the draft regulations to
develop the clarifications needed to resolve

the dispute. (See pp. 5 and 6 and app. I.)

STATUS OF IMPLEMENTATION
OF GAO RECOMMENDATIONS

GAO's review of agencies' actions on the 16
recommendations in GAO's April 1981 report
showed that as of February 13, 1984, actions
had been taken or were in process on 9 recom-
mendations, were suspended on 5 recommenda-
tions, and had not been taken on the other 2.
(See pp. 6 to 10.) As stated earlier, GAO did
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not evaluate the effectiveness of the actions
that had been taken or were in process.

Recommendations acted on

The actions that had been taken or were in
process included (1) using existing statutory
authority to make Historic Preservation Fund
grants available to states on a 70 percent
(federal) to 30 percent (state) matching basis
for state preservation plan development,

(2) requiring each state to make tangible and
measurable progress toward a comprehensive
state archeological and historic preservation
planning system, and (3) developing preserva-
tion standards and guidelines to be used at
federal, state, and local levels,

Recommendations on which action was suspended

Because of the dispute between OMB/Interior
and the Council, action was suspended on
recommendations that

--the Department of Agriculture's Forest Serv-
ice improve its program for identifying
archeological resources by (1) making arche-
ological surveys before land-altering proj-
ects and (2) monitoring projects to assure
archeological site protection;

--the Council require federal agencies to
(1) define specific significant research
questions to be addressed in data recovery
and (2) relate data recovery to priorities
defined in approved state preservation
plans; and

~-the Department of Housing and Urban Develop-
ment (HUD), Interior, and the Council,
together or separately, seek an Attorney
General's opinion on HUD's role in the
archeological survey process.

Recommendations not acted on

Because of confusion and disagreement among
federal agencies on what should be done to
locate and identify historic and archeological
resources on federal lands and in areas
affected by federal projects, GAO recommended
in 1981 that Interior seek an amendment clar-
ifying its rulemaking authority under the 1974
Archeological and Historic Preservation Act.



Interior officials believed the 1980 amend-
ments clarified Interior's authority.

However, the amendments did not alter the pro-
visions in question. Because Interior cannot
be sure its authority will not be questioned
in the future, GAO continues to believe that
amending the 1974 act would provide a more
final and effective disposition of the matter.

GAO recommended that Interior promulgate regu-
lations on federal data recovery efforts and
reporting systems to, among other things,
define the extent to which agencies are
required to retrieve, analyze, and preserve
archeological and historic materials and
information and to identify who should pay for
such work. Interior officials expected to
begin work on these regulations in fiscal year
1984,

For a detailed discussion of actions taken on
GAO's 16 recommendations, see appendix II.

STATUS OF IMPLEMENTATION
OF 1980 AMENDMENTS

In analyzing the 1980 amendments, GAO identi-
fied 54 requirements for some kind of action
by either Interior or the Council. These re-
quirements dealt with (1) promulgating regula-
tions and standards governing the designation
and documentation of historic properties at
various governmental levels, (2) providing
guidance to, and participating in, local,
state, federal, and international historic
preservation programs, (3) administering grant
programs, (4) establishing and maintaining an
insured loan program, and (5) carrying out
educational, promotional, and reporting
duties.

GAO's review of Interior's and the Council's
responses to the 54 requirements as of
February 13, 1984, showed that actions either
had been taken or were in process on 35 re-
quirements and that actions had not been taken
or were suspended on 19 requirements., (See
pp. 10 to 12,)

Requirements on which actions had been taken
or were in process related mainly to historic
property designation and documentation;

state, federal, and international programs;
and grant programs. For example, Interior had

vi



revised and published criteria for National
Register designation; published proposed regu-
lations on approving state historic preserva-
tion programs; and developed and implemented a
state program review process.

Also, the Council published guidelines for
exempting federal programs or undertakings
from the act's requirements when such exemp-
tion is consistent with the act's purposes;
carried out various training activities; and
submitted to the President and the Congress a
report on federal tax laws relating to his-
toric preservation.

Requirements on which actions had not been
taken or had been suspended related mainly to
insured loans and to promotional duties. For
example, (1) Interior had focused its atten-
tion on effective use of the Historic Preser-
vation Federal Tax Incentives Program, rather
than insuring loans made by private lenders,
to help finance preservation projects,

(2) instead of establishing its own awards
program to recognize preservation contribu-
tions by federal, state, and local government
officers and employees, Interior stimulated
the development of awards by others, and

(3) the Council had not evaluated the effec-
tiveness of federal agencies' and others'
programs in carrying out the act's purposes
and did not expect to do so until more funds
or staff time became available,

Appendix III lists the 54 requirements and has
a summary of the status of actions on them.

STATUS OF INTERIOR'S APPROVAL OF
STATE HISTORIC PRESERVATION PLANS

Interior has developed a model, step-by-step
approach--called the Resource Protection
Planning Process (RP3)--for carrying out pres-
ervation planning. The model approach is
intended to ensure that the key preservation
elements of identification, evaluation, and
protection are fully considered in the land
use decisionmaking process. Since 1980,
Interior has encouraged state historic preser-
vation offices and other planning agencies to
adopt the RP3 model approach. According to
Interior officials, as of February 13, 1984,
24 states, the District of Columbia, and
Puerto Rico were using or in the process of
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implementing the RP3 model approach. To stim-
ulate state action, Interior is requiring, as
a condition for receiving federal preservation
grants, that states implement comprehensive
historic preservation planning in accordance
with Interior's standards.

AGENCIES' COMMENTS AND GAO'S EVALUATION

Officials of Interior, the Council, Agricul-
ture, and HUD provided oral comments on a
draft of this report. The officials generally
agreed with GAO's summarization of the status
of actions or provided updated information.

Concerning the dispute over the Council's
authority, the Interior officials said that
because Justice issued its opinion in October
1983 on the Council's rulemaking authority,
the dispute had been settled, and GAO's report
should reflect this. As of February 13, 1984,
however, the Council had not completed devel-
oping the clarifications to its regulations as
required by Justice in December 1983, and
other agencies were still suspending various
actions pending receipt of OMB-approved
revised Council regulations. (See p. 14.)
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CHAPTER |1

INTRODUCTION

The Congress, in recognizing that archeological sites are a
vital part of our cultural heritage and that their destruction
irreversibly diminishes our knowledge of the past, has enacted
several laws over the years making federal agencies responsible
and accountable for any potential impact their actions may have
on archeological, cultural, and historic resources.

On April 22, 1981, we issued a report entitled Are Agencies
Doing Enough or Too Much for Archeological Preservation?
Guidance Needed (CED-81-61). Our report stated that various
agencies' archeological preservation efforts, which were costing
about $100 million annually, had been characterized by disorder,
confusion, and controversy because the Department of the Inte-
rior, which is responsible for guiding and coordinating historic
and archeological preservation activities, had not provided
strong quidance and leadership. We stated that Interior had not
established good criteria for agencies to determine whether
identified historic/archeological sites were important to the
national heritage nor had it provided guidance on the extent to
which archeological resources must be recovered, recorded, or
preserved to comply with federal laws and regulations.

We stated that the absence of adequate criteria and
guidance had resulted in project delays, increased costs, and
general confusion over what was required to identify sites,
determine their significance, and protect their resources. We
also stated that better guidance was needed because some federal
agencies could spend billions of dollars over the next 10 to 30
years for archeological surveys, many of which may not be
necessary, while other agencies may not do enough to identify
and protect archeological sites. We made a total of 16 recom-
mendations to remedy these problems to the following agency
heads: the Secretary of the Interior; the Advisory Council on
Historic Preservation (ACHP);! the Secretary of Agriculture;
and the Secretary of Housing and Urban Development (HUD).

The Chairman, House Committee on Interior and Insular
Affairs, asked us to follow up on our 1981 report and provide
information on the status of federal agency actions to implement
our recommendations. Subsequently, we also agreed to summarize

'An independent agency within the executive branch that advises
the President and the Congress on historic preservation matters.
It has 19 members, 7 of whom represent the federal sector whose
activities affect historical and cultural properties. The seven
federal members are the Secretaries of the Interior, Agriculture,
the Treasury, Transportation, and HUD; the Architect of the
Capitol; and the Administrator of General Services.
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the status of federal agencies' implementation of the National
Historic Preservation Act Amendments of 1980 and the status of
Interior's approval of state historic preservation plans.

MAJOR LEGISLATION AFFECTING
ARCHEOLOGICAL RESOURCES

The federal role in preserving archeological and cultural
resources began with the passage of the act of June 8, 1906
(Public Law 59-209, Antiquities Act), which provides for the
protection of all antiquities and monuments on federal lands.
The legal base for this protection was considerably strengthened
by the Archeological Resources Protection Act of 1979 (Public
Law 96-95).

The act of August 21, 1935 (Public Law 74-292, Historic
Sites Act) established a policy of preserving historic resources
of national significance for public use and inspiration. The
act gives the Secretary of the Interior the authority to survey,
document, evaluate, acquire, and preserve archeological and
historical sites, buildings, and objects throughout the country.

The act of June 27, 1960 (Public Law 86-523, Reservoir Sal-
vage Act) gives the Secretary of the Interior major responsibil-
ities for preserving archeological data that might be lost
through federal or federally licensed dam construction. The
National Historic Preservation Act of 1966 (Public Law 89-665)
established the Advisory Council on Historic Preservation;
authorizes the Secretary of the Interior to expand and maintain
a National Register of districts, sites, buildings, structures,
and objects significant in American history, architecture,
archeology, and culture; and authorizes partial federal funding
for states' historic preservation offices. In addition, section
106 of the act requires federal agencies to take into account
the effect of their projects on any district, site, building,
structure, or object that is included in "or eligible for
inclusion in"2 the National Register and to provide ACHP a
reasonable opportunity to comment on the undertaking.

The act of May 24, 1974 (Public Law 93-291, Archeological
and Historic Preservation Act), was a major piece of legisla-
tion. The act significantly expanded the scope of the 1960
Reservoir Salvage Act by requiring preservation of significant
historical and archeological data affected as a result of any
federal or federally related land modification activity. The
act also makes the Secretary of the Interior responsible for co-
ordinating and administering a nationwide program for recover-
ing, protecting, and preserving scientific, prehistoric,
historic, and archeological data which would otherwise be
damaged or destroyed through federal action. This act, referred
to as the Moss-Bennett Act, for the first time authorized an

27he phrase "or eligible for inclusion in" was added by Public Law

94-422, Sept. 28, 1976.



agency responsible for a construction project to expend up to
1 percent of the project's cost for an archeological survey and
recovery of data at sites affected by the project.

In addition to being guided by the above laws, federal
agencies must consider the National Environmental Policy Act of
1969 (Public Law 91-190), which requires them to assess the en-
vironmental aspects of major federal actions significantly
affecting the human environment, including their effect on cul-
tural resources. Also, Executive Order 11593, dated May 13,
1971, sets forth the federal agencies' responsibilities to
record, preserve, and maintain archeological, historical, or
cultural resources.

The National Historic Preservation Act Amendments of 1980
(Public Law 96-515, Dec. 12, 1980) clarified the responsibil-
ities of the Secretary of the Interior, ACHP, and the heads of
federal agencies to provide better guidance for the national
historic preservation program at the federal, state, and local
levels. The amendments both reinforce and expand the Secre-
tary's duties to include (1) the promulgation of regulations and
standards governing the designation and documentation of histor-
ic properties at various governmental levels, (2) guidance and
participation in local, state, federal, and international his-
toric preservation programs, (3) grants administration,

(4) establishment and maintenance of a loan guarantee program,
and (5) various educational, promotional, and reporting duties.

RESPONSIBILITIES OF ORGANIZATIONS
CHARGED WITH PRESERVATION

Except for the period from January 1978 through February
1981, Interior's National Park Service (NPS) has been the fed-
eral focal point for the program of identifying and preserving
archeological and historical sites. 1In January 1978, the Secre-
tary transferred most of these responsibilities to Interior's
newly created Heritage Conservation and Recreation Service
(HCRS) . But on February 19, 1981, Secretary's Order 3060
abolished HCRS as a separate entity of Interior and transferred
HCRS' major functions back to NPS. NPS is under the supervision
of Interior's Assistant Secretary for Fish and Wildlife and
Parks.

NPS, with the cooperation and assistance of other federal
agencies, states, and the private sector, coordinates a nation-
wide effort to protect significant archeological and historical
artifacts threatened by federally sponsored or assisted proj-
ects. It administers a Historic Preservation Fund grants pro-
gram to preserve the historical, architectural, archeological,
and cultural properties of the United States. NPS maintains the
National Register of Historic Places, a major planning tool with
respect to historic properties in the nation that are signifi-
cant enough to require the federal government's attention.

Federal law stipulates that when a federal agency's under-
taking affects a significant resource in or eligible to be



included in the National Register, ACHP must be given an oppor-,
tunity to comment on the proposed project. ACHP is also
responsible for advising the President and the Congress on
historic preservation matters.

Each state and territory has a historic preservation offi-
cer who plays a key role in the program. The preservation
officer uses historic preservation grant funds to (1) make com-
prehensive statewide historic surveys, (2) prepare preservation
plans, and (3) preserve specific properties. To comply with the
statutes, federal agencies must consult and involve the states'
historic preservation officers when identifying and developing
plans to protect significant properties.

Federal agencies are required by law and executive order to
consider the effect their actions will have on historic and
archeological properties and to take the necessary measures to
identify, preserve, and protect them.

OBJECTIVES, SCOPE, AND METHODOLOGY

We made this review to determine the progress that Interior
and other federal agencies had made to improve the national ar-
cheological and historic preservation program. In accordance
with arrangements made with the committee, we limited our work
to following up on our prior recommendations, determining the
progress Interior and ACHP had made to implement the require-
ments of the National Historic Preservation Act Amendments of
1980, and obtaining information on the status of Interior's
approval of states' historic preservation plans. For purposes
of this report, we generally use February 13, 1984, as the
cutoff date for summarizing actions, progress, and status. We
made the review primarily between May and December 1983 and
obtained supplemental information in January and February 1984,

We interviewed federal officials and reviewed records and
correspondence at the Washington, D.C., headquarters offices of
Interior, including NPS; the Departments of Agriculture and HUD;
and ACHP. We also talked with Department of Justice officials
and had a consultant, Dr. Charles R. McGimsey III, Director,
Arkansas Archeological Survey, University of Arkansas, review a
draft of this report.

Where agencies' actions had resulted in the development of
criteria, regulations, guidelines, reports, or similar documen-
tation, we asked for and received such documentation. However,
because many of the actions were just being implemented and much
of the supporting documentation was in draft form subject to
revision, we did not evaluate their effectiveness. Except for
not doing an effectiveness evaluation as noted above, we made
our review in accordance with generally accepted government
auditing standards.



CHAPTER 2

PROGRESS TO IMPROVE THE ADMINISTRATION OF THE NATIONAL

ARCHEOLOGICAL AND HISTORIC PRESERVATION PROGRAM

As of February 13, 1984, Interior, ACHP, and other federal
agencies had taken action on or were working to respond to 9 of
the 16 recommendations in our April 1981 report and to satisfy 35
of the 54 requirements of the National Historic Preservation Act
Amendments of 1980, However, action on some recommendations and
requirements had been suspended because of a dispute over ACHP's
role in historic preservation.

In addition, since 1980, Interior has assisted 26 state his-
toric preservation offices (SHPOs) and other planning agencies to
integrate the identification, evaluation, and protection elements
of preservation into their land use decisionmaking processes.

DISPUTE OVER ACHP'S STATUTORY AUTHORITY

The dispute over ACHP's role in historic preservation con-
cerns ACHP's requlations implementing section 106 of the National
Historic Preservation Act. According to section 106, originally
enacted in 1966, ACHP is to have a reasonable opportunity to
comment on any proposed federal, or federally assisted or
licensed, undertaking on any district, site, building, structure,
or object that is included in or eligible for inclusion in the
National Register before an agency approves any federal funds or
issues any license. Under the 1976 amendments to the act, ACHP is
authorized by section 211 to promulgate such rules and regulations
as it deems necessary to govern the implementation of section
106. These regulations, issued on January 30, 1979, as 36 CFR
800, spell out the process by which the head of a federal agency
is to take effects into account and afford ACHP an opportunity to
comment, In 1982, ACHP proposed revisions to the regulations in
response to the President's regulatory reform program.

Office of Management and Budget's and
Interior Department's position

The Office of Management and Budget (OMB), which is responsi-
ble under the regulatory reform program for review and clearance
of federal requlations, and Interior took the position that ACHP's
existing and proposed regulations exceeded ACHP's statutory
authority in that the regulations were so cumbersome and demanding
that federal agencies were compelled to acquiesce to ACHP recom-
mendations in order to avoid project delays. OMB and Interior
contended that this amounted to regulatory control of federal
agency program activities, a role not authorized by the Congress.

ACHP's position

ACHP disaqreed with OMB's and Interior's assertions. It
maintained that the regulations were not burdensome and believed



that section 211 authorized the Council both to specify the basic
information it needed to comment responsibly and to establish ways
for agencies to take into account the effects of their actions.

It denied that it had or sought the ability to pressure agencies
into following its recommendations. ACHP said that its interpre-
tation had been sustained on direct challenge in the courts! and
had been endorsed by the Congress when the National Historic
Preservation Act was amended in 1976 and 1980,

Effects of the gstalemate

Because of the stalemate, OMB asked the Department of Jus-
tice's Office of Legal Counsel in April 1983 to review written
opinions of both OMB and ACHP and determine if ACHP's existing and
proposed section 106 regulations were lawful.

This dispute, which began in April 1982, resulted in much
controversy and caused some federal agencies to delay or suspend
actions to implement guidelines pertaining to the National Archeo-
logical and Historic Preservation Program. For example, HUD had
not sought the opinion of the Attorney General concerning its
archeological survey responsibilities, the Forest Service had not
issued monitoring requirements on project actions, and ACHP had
suspended plans to promote focused research to include consulta-
tion with the academic community to establish significant research
topics of national scope. According to these agencies, such
actions were suspended until the Department of Justice ruled on
ACHP's statutory authority and OMB and ACHP agreed on revisions to
ACHP's regulations. (See app. II, pp. 25 to 29.)

On October 28, 1983, Justice's Office of Legal Counsel ren-
dered an opinion that favored OMB's and Interior's position. On
December 2, 1983, ACHP and Interior developed another revised
draft of ACHP regulations to meet the Office of Legal Counsel's
legal concerns. On December 12, 1983, the Office of Legal Counsel
found the revised draft to be within ACHP's authority, provided
certain clarifications were made. As of February 13, 1984, ACHP
was reviewing its December 1983 draft regulations to develop the
clarifications needed to resolve the dispute. Appendix I contains
a chronology of the dispute over ACHP's statutory authority.

STATUS OF AGENCY ACTIONS ON RECOMMENDATIONS
IN OUR APRIL 1981 REPORT

As of February 13, 1984, Interior, ACHP, and the Department
of Agriculture's Forest Service had taken or were in the process
of taking action on 9 of the 16 recommendations in our April 1981
report, as the following table shows:

INational Center for Preservation Law v. Landrieu (496 F. Supp.
716 (D.S.C. 1980), aff'd 635 F. 24 324 (4th Cir. 1980)) and
National Indian Youth Council v. Andrus (623 F. 2d 694 (10th
Cir. 1980)).




* Number of Status as of February 13, 1984
recommen- Action Action No action Action

Agency dations taken in process taken suspended
Department of
the Interior 9 3 4 2 -

Mvisory Council

on Historic
Preservation 3 1 - - 2

Department of
Igriculture 3 - 1 - 2

Department of
Housing and
Urban Development,
Department of
the Interior, and
the Advisory
Council on
Historic Pres-
ervation 1

Total 16
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The 16 recommendations were directed toward correcting
problems in three broad areas: (1) archeological resource identi-
fication, (2) the states' role in determining archeological site
significance, and (3) the extent of data recovery.2 The status
of agency actions on the recommendations in each of these areas is
summarized below. More detailed information on each of the recom-
mendations is in appendix II.

Archeological resource identification

We concluded in our previous report that disagreement among
federal agencies over Interior's rulemaking authority hampered the
archeological resource identification process. We also concluded
that if Interior coordinated states' and federal agencies' joint
archeological overviews better, substantial savings could take
place by avoiding overlapping studies. To improve the archeologi-
cal resource identification process, we made eight recommenda-
tions: four to Interior; one to Interior, HUD, and ACHP; and
three to Agriculture. Our follow-up disclosed that action was
taken or in process on four of the recommendations and that action
had not been initiated or was suspended on the other four.

2The scientific retrieval, analysis, and preservation of
archeological and historical materials and information that would
otherwise be lost, and the study of these resources in their
original context.



Action taken or in process by Interior included (1) preparing
standards and associated guidance explaining how federal agencies
are to conduct surveys and investigations to locate and identify
archeological properties, (2) developing quidelines for implement-
ing section 110 of the National Historic Preservation Act, as
amended, which includes a program for locating federal properties
that appear to gualify for inclusion on the National Register, and
(3) initiating various activities, such as developing a comprehen-
sive computerized archeological and cultural resource data base,
that could be used to improve coordination of federal and state
archeological overview activities. The Forest Service had action
in process for increasing the effectiveness and efficiency of its
archeological inventory process.

On three recommendations, action had been suspended because
of the legal question about ACHP's statutory authority. Two of
these actions invol