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To the President of the Senate and the
Speaker of the House of Representatives

This is our report to the Congress, "The Davis-Bacon
Act Should Be Repealed."

We are recommending that the Congress repeal the
Davis-Bacon Act because (1) there have been significant
changes in the economy since 1931 which we believe make
continuation of the «ct unnecessary, (2) after nearly
50 years, the Department of Labor has yet to develop an
effective program to issue and maintain accurate wage
determinations, and it may be impractical to ever do so,
and (3) the act is inflationary, and results in unnecessary
construction and administrative costs of several hundred
million dollars annually.

We are sending copies of this report to the Secretaries
of Labor; Commerce; Defense; Health, Education, and Welfare;
Housing and Urban Development; transportation; and the
Treasury; the Administrator, Environmental Protection Agency;
the Postmaster General; and the Director, Office of Management
and Budget.

'•of the United States



COMPTROLLER GENERAL'S THE DAVIS-BACON ACT SHOULD
-REPORT TO THE CONGRESS' BE REPEALED

D I G E S T ' ,
• \

The Davis-Bacon Act is no longer needed.
Other w=ige legislation and changes in
economic conditions and in the construc-
tion industry since the law was passed
make the law obsolete; and, the law is
inflationary. GAO believes it should be
repealed.

The Davis-Ba'-^n Act requires that each con-
tract for tl construction, alteration, or
repair of pi \c buildings or works in ex-
cess of $2,GvO to which the United States is
a party — or, under 77 related laws, in which
the United States shares the financing —
state the minimum wages to be paid to various
classes of laborers and mechanics. The mini-
mum wages (including fringe benefits) are
those detern.ined by the Secretary of Labor to
be prevailing for the laborers and mechanics
employed on projects of a similar character in
the area in which the work is to' be performed.

The act was intended to discourage nonlocal
.contractors from successfully bidding on
Government projects by hiring cheap labor
from outside the project area, thus disrupt-
ing the prevailing local wag.e structure.

GAO believes that the Davis-Bacon Act should
be repealed for the following reasons.

SIGNIFICANT CHANGES IN ECONOMIC
CONDITf ONS _AND WORKER 'PROTECTION"

When the ac'; was passed in 193.1, the United
States was rapidly sliding i'lto the great
depression, Construction, which was about
$10.6 billion in 1929, fell to $2.9 billion
by 1933,- and most of that was Government
financed.

Ti'tif i"ili?ct. L'pf-ii removal, llif ri porl
cuyur cl'Uu shouk' he noltcl heroon. j^ HRD-79-18



During the same period, employment in the con-
struction industry declined from 1.5 million
in 1929 to about 800,000 in 1933, Competi-
tion for contracts and for jobs was great—
especially for Government construction. There
were no minimum wage laws and no unemployment
compensation programs or other laws to protect
the wages of workers.

Since the act was passed, the Congress has
enacted a number of other laws to protect
the wages of construction workers, including
laws requiring that minimum and overtime
rates be paid and laws prohibiting contrac-
tors from requfsting kickbacks of wages,
(See ch. 3 .) ••' ' "

In 1977 about $172.5 billion was spent on
new public and private construction projects.
About 78.1 percent ($134.7 billion) was for
privately financed projects without the pre-
vailing wage protection of the Davis-Bacon
Act. The remaining $37.8 billion was for
direct Federal or federally assisted con-
struction sper.t by State and local agencies
and involved an estimated 600,000 prime and
subcontracts and an estimated 22 percent of
the Nation's 3.8 million construction workers.
(See ch. 1.)

THE_ACI _HAS_BEErq AND CONTINUES
TO'~BE IMPRACTICAL TO ADMINISTER

After nearly 50 years of administering the
Davis-Bacon Act, the Department of Labor
has not developed an effective system to
plan, control, or manage the data collec-
tion, compilation, and wage determination
functions. GAO's review of the wage deter-
mination activities in five regions and
headquarters showed continued inadequacies,
problems, and obstacles in Labor's attempt
to develop and issue .wage rates based on
prevailing rates.

Evaluation of the wage determination files
and inquiries regarding 73 wage determina-
tions at five regions and headquarters
showed that, in many instances, wage rates
vere not adequately or accurately dotermined.
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About one-half of the area and project
determinations reviewed were not based on
surveys of wages paid to workers in the
locality, but on union-negotiated rateV.

When surveys were made, the data collection
and compilation practices were varied and
inconsistent within and among regions, and
at the headquarters level. There were also
problems in identifying sinilar projects
and collecting data from contractors on
a voluntary basis.

Further, Labor deleted, added, and changed
the wage data received without adequate
reaaon or rationale. As a resu.lt, many of
the worker classifications and rates issued
did not represent the prevailing wages paid
in the locality.

In GAO's opinion, Labor's procedures for
developing and issuing wage rate determina-
tions provide no assurance that the rates
stipulated actually prevail for corresponding
classes of workers on similar private con-
struction projects in the locality. (See
ch. 4.) .

_ _ _
ON THE LOCAL Af'D NATIONAL ECONOMY

GAO's review of 30 Federal or federally
assisted projects, costing an estimated
$25.9 million, showed that the majority of
the rates issued by Labor were higher than
the prevailing rates in 12 of the localities
and lower in the other 18. In the 12 deter-
minations where Labor's rates were higher,
wage costs paid on the projects averaged
37 percent more than the comparable wage
costs at rates prevailing in the locali-
ties. The higher wage costs ranged from a
low of 5 percent to a high of 123 percent.
As a result, Federal construction costs
may have been inflated by an average of
3.4 percent. The increases ranged from
1 to nearly 9 percent. (See ch. 5.)

Tear $heet



While GAO's selection of the 30 projects was
made on a random sample basis, the sample size
was insufficient for projecting the results to
all Federal or federally assisted construc-
tion costs during the year with statistical
validity. However, even in the absence of
statistical certainty, the random nature of
GAO's sample leads it to believe that, if
these projects are representative (and GAO
,has no reason to believe they are not), the
'act results in unnecessary construction
costs of several hundred million dollars
annually. (See pp. 77 and 78.)

The inflated wage costs may have had the'most
adverse effect on the local contractors and
their workers—those the act was intended to
protect—by promoting the use of nonlocal
contractors on Federal projects. Nonlocal
contractors worked on the majority of these
projects, indicating that the higher cates
may have discouraged local contractors from
bidding. '

In the 18 projects where Labor's rates were
lower than those preva 'ling locally, loca.l
contractors were generally awarded the
contracts. They generally paid workers
the prevailing rates in the community^higher
rates than those stipulated by Labor. Thus,
the act's intent—to maintain the local pre-
vailing wage structure—is carried out only
when the administration of the act has no
effect.

In addition, the act and a related weekly
payroll reporting requirement of the Copeland
Anti-Kickback Act result in unnecessary con-
tractor costs—which are passed on to the
Government—estimated at almost $191.6 mil- .
lion for 1976 and $189.1 million for .1977.
In addition, estimated unnecessary costs of
$10.9 million in 1976 and $12.4 million in
1977 were incurred by Federal agencies to
attempt to administer and enforce the act.
(See ch, 6.)
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The excessive wage determinations have
an inflationary effect on areas covered
and, because of the large volume of covered
construction (about $37.8 billion in 1977),
on the construction industry and the national
economy as a whole.

CONCLUSION

GAO believes that Davis-Bacon Act wage ,
determinations could be eliminated with
the same success achieved by eliminating
wage determinations for workers on Federal
contracts for supplies and materials under
the W.alsh-Healey Public Contracts Act. For
the p-dst 14 years Labor has issued no deter-
minations under that act for the largest
segment of Federal contractor employees,
•and apparently no adverse effect on wage
rates of the workers involved has been ••
evident. (See pp. 25 to 27.)

GAO believes that the significant changes '
in the Nation's economic conditions and
the economic character of the construction
industry since 1931, plus the passage of
other wage laws, make the Davis-Bacon Act
unnecessary. Moreover, the legislative
intent—not to disturb local wage standards—
is often not met; it is met only when Labor's
wage determinations are lower than the wages
prevailing in the project area.

RECOMMENDATIONS TO THE CONGRESS

The Congress should repeal the Davis-Bacon
Act. GAO also recommends that the Congress
rescind the weekly payroll reporting
requirement of the Copeland Anti-Kickback
Act.

In addition, the Congress should repeal the
provisions in 77 related statutes which
involve federally assisted construction
projects and which require that wages paid
to contractor employees be not lower than
those determined by the Secretary of Labor
to prevail in the locality, in accordance
with the Davis-Bacon Act.



•-! <

.' V. . _. _.: u_
AGENCY COMMENTS • _ . .

Officials of the Office of Management and
Budget disagreed with GAO's recommendations
.and said that problems in implementing the
Davis-Bacon Act could be resolved through
administrative action including, where appro-
priate, modification of Labor's implementing
regulations. .

GAO disagrees. It believes the problems
. a n d inadequacies it has identified--over

almost 20 years, of reviews—cannot be cor-
rected or improved significantly by any

• administrative action, regulation modifi-
cation, or application of additional • re- . , • ' - .
sources t,o program adminJLstrationv (See

. p. 13v) •

•Labor official.1 also disagreed with GAO's
recommendations, and in many cases they
questioned GAO's findings and conclusions.
"The Secretary of Labor'stated that he was
satisfied that, on balance, the Davis-Bacon

" Act was being competently and effeptively
." administered. v ' ' " •

GAO believes that Labor was less thar.
objective in its comments. ' GAO1 s.'analysis .
showed that Labor's comments for the'most'
part were misleading,- inaccurate,- taken out.
of context, unsupported, and often did ,not'
reflect the information'in its files. "

As a result of Labor's voluminous comments,
GAO had to make an extraordinary effort to
review and evaluate Labor' s- comments and -

1 claims. GAO believes that its findings are
accurate and representative of Labor's ad- .
ministration of the Davis-Bacon Act. GAO
believes also that, in administering the act,
Labor has been consistently inconsistent.

Indeed, in GAO's opinion, its analysis of
Labor's largely unsupported comments rurther
supports GAO's view that the act is not suc-
iceptible to practical and effective adminis-
tration. Therefore, the ?:esults of GAO's
analysis are included in the report in some
detail. (See the end of chs* 3, 4f 5, and 6
and apps. IV through XII.)

VI
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" • CHAPTER 1

INTRODUCTION

The Davis-Baccn Act (40 U.S.C. 276a (1976)), passed in
1931, was the first Federal legislation requiring the payment
of minimum wages to employees working on Federal or federally
financed construction projects. The minimum wage is based on
wages determined by the Department of Labor to be prevail if., n
in the locality of the proposed construction. The Davis-
Bacon Act applied to about $37.8 billion of the more than
$172.5 billion spent on construction in the United .States in
1977. ' '

This is ou-i ninth report since 1962 on the administra-
tion of the act by Labor. In earlier reports we addressed
the development and ics^ance of wage determinations by the
Secretary of Labor under the act and the related inflationary
effect on Federal construction projects when rates were higher
than the prevailing wage3 ii, the areas. We made numerous
recommendations to the Secretary for improving data collection
and compilation and for issuing wage rates. I/

In this report we evaluate the improvements by Labor and
discuss whether the original purpose of the Davis-Bacon Act
is being implemented and whether it is still needed in view
of the vast socioeconomic changes in the Nation since the act
was passed in 1931.

THE DAVIS-BACON ACT--ITS PURPOSE,
COVERAGE, AND ADMINISTRATION

The Davis-Bacon Act has remained a relatively obscure
act since its enactment in the midst of the great depression
of the 1930s. The history of the act. however, has been
controversial from its inception nearly half a century ago
to today. Federal contracting agencies and contractors,
contractor associations, unions, and Labor have all been dis-
satisfied with aspects of the wage rates issued, enforcement
under th^ act, or both. With numerous extensions of the act's
prevailing wage concept to other legislation, State and local
programs have been affected by the act.

The Davis-Bacon Act was passed when the Federal Govern-
ment was engaged in a significant construction program to
help alleviate the depressed employment and economic Condi-
tions in the economy and the construction industry.

I/See aPP° * £°r a list of the eight prior reports,



The principal objective of the act is to protect com-
munities from the dep».essing influences of lower wage rates
at which workers might be hired and brought into communities
to work on Federal construction projects. This objective is
to be accomplished through contract conditions requiring pay-
ment o£ not less than minimum wages which are based on wages
prevailing in the communities where the- Federal projects are
to '̂ e constructed.

The legislative history of the Davis-Bacon Act I/ in-
dicated that the Congress intended that the determined rates
should be based on the wage rates paid by private industry.
The sponsors of the legislation offered statements and assur-
ances that it did not require new rates to be established but
merely required contractors to pay the rates that had been
established by private industry for construction of a similar
character.

The act, as amended, requires that e~ch contract over
$2,000 to which the United States is a paity—for construc-
tion, alteration, or repair of public buildings or public
works — state the minimum wages to be paid to various classes
o£ laborers and mechanics. The act provides that the minimum
wages be based on wages determined by the Secretary of Labor
to be prevailing for the corresponding classes of laborers
and mechanics employed on projects of a character similar to
the contract work in the city, town, village, or other civil
subdivision of the State in which the work is to be performed.
The minimum wage determination includes the basic hourly
rates of pay and fringe benefits, if any.

Extension of the Davis-Bacon Act

Initially, the act applied only to construction projects
procured directly by Federal agencies. However, since 1937
the minimum wage provisions have been extended to 77 related
statutes which involve federally assisted construction
projects.

Contracts for construction with a Federal interest
growing out of grants, loans, or insurance subject to the
related acts specify that wages paid to contractor employees
should not be less than those determined by the Secretary of ••

I/A history of the act is presented in app. II.



Labor to be prevailing in the locality, in accordance with
or'pursuant to the Davis-Bacon Act. These statutes cover
such Federal programs as housing, health, water.and air pol-
lution, transportation, arid revenue shaving.

With these extensions to other acts, nearly every po-
litical subdivision in the Nation is confronted with the
prospect of using Davis-Bacon Act wage rates on construction
projects. A list of the 77 related statutes at April 30,\1977,
is shown in appendix III.

Coverage of the act

About $172.5 billion was spent on new public and private
construction projects in calendar year 1977. About 78.1 per-
cent ($134.7 billion) was performed on privately financed
projects without the prevailing wage protection of the Davis-
Bacon Act. Federal construction of $7.4 billion (4.3 percent
of the total) was covered directly by the prevailing wage pro-
visions of the Davis-Bacon Act. The remaining $30.4 billion
was spent on construction by State and local agencies, and a
substantial portion involved Federal financial assistance,
and thereby was covered by the act through extensions under
the 77 related acts noted above.

A Labor official estimates that about 600,000 prime and
subcontracts are awarded annually for these Federal, State,
and local projects. With about 22 percent of total construc-
tion covered by the act, we estimate that less than 1 million
.of the 3,8 million U.S« construction workers were employed
on these projects in 1977. Thus, the act directly affects
less than an estimated 1 percent of the 100 million workers
in the Nation's labor force.

Construction involves such a wide variety of activity
that any attempt to generalize on industry characteristics
is difficult. Federal and federally assisted construction
covers all facets, from a c*rew of one or two on a $2,000 re-
pair job to hundreds of workers on projects costing millions
of dollars. Similarly, wage rates paid to workers vary sub-
stantially, not only with the type of project, but also with
local construction practices and project location, especially
in relation to the distance from large urban centers.

One characteristic of the construction industry which
affects Labor's administrative practices in determining pre-
vailing wages in localities is the fact that the vast majority
of construction contractors are small. In 1975 the Department
of Commerce's Bureau of the Census published 1972 data which



"showed that 755,000 (82 percent) of the 921,000 construction
contractors in the United States were composed of proprietors
and working partners or firms with four employees or less.

Another factor affecting Labor's administration of
the act is that unionization in the construction industry-
is declining. Bureau of the Census data in 1977 indicate a
range of unionization in the construction work force varying
from 20 percent in the South to about 50 percent in the
Northeast and West. As a percentage, construction work-force
unionization has declined from 54.7 percent (except for car-
penters, who were separately reported at 45.4 percent) in
1970 to 35.7 percent in 1977, inclusive of carpenters.

Program administration

The Secretary of Labor has delegated his responsibili-
ties for wage determinations and overall coordination of en-
forcement responsibilities to the Assistant Secretary of Labor
for Employment Standards, who heads the Employment Standards
Administration. The administration's Wage and Hour Division
administers and enforces the Davis-Bacon Act through its
Washington, D.C., headquarters, 10 Labor regional offices,
and 90 area offices throughout the United States.

The Wage and Hour Division issues wage rate determina-
tions under the Davis-Bacon Act to requesting Federal agen-
cies responsible for awarding contracts. These rates are
then shown as minimum rates in the bid specifications and
the final contracts. Two kinds of wage determinations are
issued—project determinations and area wage determinations.
Project determinations are issued for a specific agency
project and are effective for 120 days from the date issued.
Area determinations apply to certain geographical areas (such
as counties or States) and are required to be used on all Fed-
eral projects to be constructed in the covered area. They
ace published in the Federal Register and are in effect until
superseded.

The Wage and Hour Division carries out its wage deter-
mination activities with a staff consisting of wage special-
ists and analysts supported by clerks and typists at the
Washington headquarters and 10 regional offices.

In March 1978 the Wage and Houi Division had 73 stait
members working on the wage determindtions program at the
headquarters and regional offices. Of these, only 50 were .
wage determination specialists or wage analysts; 25 were
located in regional offices and 24 at headquarters. The
remaining 23 were clerks and typists—15 at the regional
offices and 8 at the headquarters.



Appeal process
n
Under Labor1;; regulations, any interested party (such

as an employee, a contractor, a Federal contracting agency,
a contractor association, or a union) may seek a review of
a Wage and Hour Division wage determination. The first step
is informal-—the determination is reviewed by the Wage and
Hour Division, based on the complaint or protest and, if
necessary, a formal hearing is held. The decision on the
determination is then made by the Administrator, Wage and Hour
Division. If still unsatisfied, the interested party may ap-
.peal the administrator's decision to the Wage Appeals Board,

Protests before the Wage Appeals Board

Wage determinations issued by Labor under the Davis-Bacon
Act arc final and not subject to judicial review. However,
after much discussion on this point in congressional hearings
held in 1962, the Secretary of Labor established in December
.1963 the Wage Appeals Board.

The Board consists of three members appointed by the
Secretary of Labor. It has jurisdiction to decide, at its
discretion, appeals concerning questions of law and fact re-
lated to the Davis-Bacon Act decisions of the Secretary con-
cerning:

—Wage determinations issued.

—Debarment cases.

• —Controversies concerning enforcement of the payment
of prevailing wage rates or proper job classifica-
tions which involve significant sums of money, large
groups of employees, or novel or unusual situations.

The Board may decline the review of any case whenever
in its judgment a review would be inappropriate because of
(1) a lack of timeliness, (2) the nature of the relief sought,
or (3) other reasons. The procedures for appeal and how the
Board operates are set forth in the Code of FedercV Regula-
tions (29 C.F.R. 7) under the title "Appeals to the Wage Ap-
peals Board."



Davis-Bacon wage determination activity

The Wage and Hour Division staff is responsible for
developing, issuing, and maintaining prevailing wage rates
for all worker classifications involved in varying types of
construction in 3,119 political entities throughout the coun
try. Labor usually defines the entities as counties of the
United States, Puerto Rico, Guam, and the Virgin Islands.

During calendar years 1975 and 1977 the Wage and Hour
Division staff issued these wage determinations:

Project Area Totals
1976 1977 1976 1977 3.976. 1977

New determina-
tions 10,738 13,723 57 46 10,795 13,769

Supersedes . '
determina-
tions 46 36 621 579 667 615

Modifications 927 1,915 1,152 1,632 2,079 3,547

Total 11,711 15,674 1,830 2,257 13,541 17,931

The Wage and Hour Division issued about 15,470 wage
determinations in 1978.



CHAPTER 2
' i

THE DAVIS-BACON ACT IS NO LONGER NEEDED

AND SHOULD BE REPEALED

We believe that the Davis-3acon Act should be repealed
because:

—Significant changes in social and economic conditions
and the economic character of the construction industry
since 1931, plus the passage of other laws to protect
the wages pof construction workers, have made the Davis-
,Bacon Act's intended protection unnecessary and irrel-
evant.

—After nearly half a century, Labor has yet to develop
an effective program to maintain and issue current
and accurate prevailing wage rates for every classifi-
cation of employee working on the varying types of
Federal cr federally assisted construction. Labor's
administration has resulted in inaccurate wage rate
determinations being issued and has often produced
results contradictory to the legislative intent.

—The act results in unnecessary construction costs and
is inflationary. The setting of inaccurate wage
rates by Labor causes the Federal Government to pay—
if the construction projects we reviewed are represen-
tative—several hundred million, dollars more than it
should for construction each year. The act, along
with the weekly payroll reporting requirement of the
Copeland Anti-Kickback Act, also resulted in (1) an
estimated $191,6 million for 1976 and $189.1 million
for 1977 in unnecessary administrative costs for con-
tractors complying with the acts' requirements—that
are passed on to the Federal Government—and (2) esti-
mated costs of about $10.9 million in 1976 and $12.4
million in 1977 to Labor and other Federal agencies
to administer and enforce the acts.

SIGNIFICANT CHANGES IN ECONOMIC CONDITIONS
AND WORKER PROTECTION LAWS MAKE THE
DAVIS-BACON ACT LESS RELEVANT

The Davis-B.acon Act was enacted in 1931. The legisla-
tive intent was to discourage nonlocal contractors from bid-
ding on Government projects and bringing in cheap, outside
labor to work en thi- projects. The act as passed and amended



only provides that wages paid by successful contractors would
not disturb local wage standards. It requires that contrac-
tors working on Federal projects pay at least the locally
prevailing wages to their workers as determined by Labor.
No new r.-,tes, either higher or lower than those prevailing,
were required to be established by Labor.

The depression was a time that wreaked particularly
severe havoc on the building industry. The dollar value of
new construction declined steadily d».ring the years 1929-33—
from about $10.8 billion to $2.9 billion. In that same per-
iod construction employment fell from 1.5 million workers to
800,000 workers. The annual earnings of the average con-
struction worker also fell from $1,674 in 1929 to about half
tha^t in 1933.

By 1931 the Government's involvement in the building
industry was increasing. In 1926 only 18 percent of all
new construction was publicly financed* But, as economic
conditions declined, the Federal Government tried to help
the economy by pumping more money into the construction
industry. By 1934, 59 percent of all new construction wao
publicly financed.

Congressman Bacon of New York and Senator Davis of
Pennsylvania believed that the Government should do something
to assure that local labor and contractors got a fair op-
portunity to participate in the Government's building pro-
gram. In 1931 they introduced identical bills in the 71st
congress that eventually became the Davis-Bacon Act, which
was enacted on March 31, 193.1. The act was passed under
"emergency" procedures because of the depression and the un-
employment situation.

The country has experienced tremendous growth since
the 1930s. This is illustrated by the increase in the gross
national product from $75.8 billion in 1931 to $1,9 trillion
in 1977. The construction industry has grown significantly—
particularly in the private sector. By 1977 new construction
had risen to $172.5 billion, with over three-fourths ($134.7
billion) in the private sector and one-fourth ($37.8 billion)
in the public sector.

Also, the construction industry employed about 3.8 mil-
lion workers in 1977 (compared to about 1 million in the
1930s). Moreover, the average annual income of construction
workers has increased from an estimated $1,674 in 1929 to
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about $14,000 in 1977. This increase generally kept pace
.with wage increases in the mining and manufacturing indus-
tries.

In addition, since the act was passed the Congress has
enacted a number of other laws to protect construction workers
against wage losses, exploitation by contractors, and adverse
conditions. These laws (1) prohibit contractors from request-
ing wage kickbacks, (2) require that contractors be covered
by payment bonds, (3) require that minimum and overtime wages
be paid, and (4) provide for unemployment compensation?

'i

THE ACT HAS BEEN AND CONTINUES . ,
TO BE IMPRACTICAL TO ADMINISTER

Labor has not developed an effective system to plan,
control, and manage the data collection, compilation, and
wage determination issuance functions under the Davis-Bacon
Act. In fact, the policies, practices, and procedures devel-
,oped by Labor for establishing wage rates under the act have
only rarely implemented the legislative intent. Rates issued
have nearly always affected local wage standards—in many in-
stances amounting to wage fixing and limiting or establishing
worker classifications for Government construction with no
consideration given to classifications and corresponding wages
paid on similar private construction in the locality.

Our evaluation of Labor's wage determination files and
our inquiries regarding 73 specific wage determinations at
five selected regions and headquarters showed that in many
instances the wage rates were not accurately determined.
About one-half of the area and project determinations re-
viewed were not based on surveys of wages paid to workers on
private projects in the locality in which the wage rates
issued were required to be paid, Incteac5, union-negotiated
collectively bargained rates were required by Labor in these
localities.

Also, when wage surveys were made there were problems
in identifying similar projects and collecting data from
contractors on a voluntary basis. In addition, much of the
wage and worker classification data collected was not used
or adjusted, upward or downward, by the regional and head-
quarters wage analysts, so that many of the classifications
and rates seldom represented those that prevailed in the
locality.



THE EFFECTS OF LABOR DEVELOPING AND
ISSUING INACCURATE WAGE RATES—
SOME ARE TOO HIGH, SOME ARE TOO LOW

As part of our review, we surveyed the wage rates in
30 localities and found that the wage scales issued by Labor
did not prevail; this had the effect of Labor establishing
new wage scales. We found that Labor's rates in 12 localit-
ies were higher than those prevailing in the locality; in 18
the rates were lower than prevailed. Labor's higher rates
were usually based on higher union-negotiated rates, although
our surveys showed that nonunion rates often prevailed. As a
consequence, when Labor's rates were too high, Federal, con-
struction costs were inflated.

In addition to the inflationary costs of Federal con-
struction where Labor's rates were too high, local contractors
and workers in smaller communities were affected the most—
because contracts on the majority of the projects were awarded
to outside contractors.

Some local contractors stated that, rather than disturb
their existing wage structures, they would not bid on Govern-
ment projects when rates were higher than those prevailing
in the locality. Thus, the inflated costs may have had the
most adverse effect on local contractors and their workers—
those the act wa1: designed to protect—by promot ig the use
of nonlocal contractors on Federal projects.

(

Conversely, little or no adverse effect was evident in
the 18 projects where Labor's rates were lower than those
prevailing locally. In fact, the opposite occurred—local
contractors were generally awarded the contracts, and they
generally paid workers at rates above those stipulated by
Labor. We found no instances where outside contractors took
advantage of the low rates by importing low-paid workers 'into
the locality.

THE ACT HAS SIGNIFICANTLY INCREASED THE
COSTS OF FEDERAL CONSTRUCTION^ AND
HAS AN INFLATIONARY EFFECT

Setting minimum prevailing wage rates for federally fi-
nanced construction projects as required by the Davis-Bacon
Act tends to increase the cost of Federal construction. In
comparing prevailing wage rates paid to workers on private
construction projects in 30 localities throughout the Nation
with those issued by Labor on Federal or federally assisted
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construction projects, we found that in 12 locations rates
were too high and, as a result, the wage costs paid on the
projects averaged 36.8 percent more than the comparable wage
costs at rates prevailing in the locality. The higher wage
cost ranged from 5.2 to 122.6 percent.

Consequently, the higher Labor rates may have increased
total construction costs by an average of 3.4 percent. The
increase ranged from 1 to nearly 9 percent.

We estimate that, as a result of minimum wages being
established at rates higher than those actually prevailing
in the area of the project, the construction costs, if the
projects we reviewed are representative, for federally finan-
ced projects could be increased by several hundred million
dollars annually.

In addition, the Davis-Bacon Act, along with the weekly
payroll reporting requirement of the Copeland Anti-Kickback
Act, also resulted in (1) unnecessary administrative costs
estimated at $191.6 million in 1976 and 9189.1 in 1977—which
are passed on the Government—incurred by contractors for com-
plying with the payroll maintenance and certification require-
ments of the acts and (2) estimated costs of about $10.9 mil-
lion in 1976 and $12.4 million in 1977 incurred by Labor and
other Federal agencies for administering and enforcing the
acts' requirements.

Moreover, the act has an inflationary effect on the
economy, labor conditions in the area of the construction
'project, and the country as a whole* The inflationary effect
of the Davis-Bacon Act has been noted in studies on the act
made by private economists, Government agencies, and others.

Concern has been expressed by Government officials and
economists over the inflationary trend of construction costs
caused by the act. The act was suspended for a short time
in 1971 because of excessive costs and unemployment in the
construction industry. There also have been numerous bills
introduced in the Congress to repeal the act. None have been
passed.

OUR CONCLUSION—THE DAVIS-BACON
IS NOT NEEDED

After nearly half a century Labor has not developed an
effective program to maintain and issue current and accurate
prevailing wage rates for every classification of mechanic
and laborer working on the varying types of Federal or fed-
erally assisted construction in every city, town, village,
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and other civil subdivision in the United States and the
District of Columbia. We believe that the concept of issu-
ing prevailing wages as stated in the act is fundamentally
unsound.

Given the diverse characteristics of the construction
industry, the differing wage structures on the varying types
of construction, and the voluntary aspects of collecting wage
data from contractors in every county throughout the Nation,
we do not believe that the act can be effectively, effici-
ently, and equitably administered. The Secretary of Labor's
comments in the President's veto message in 1932 (concerning
an amendment providing for the predetermination of prevailing
wages) are still relevant today. He stated that "it is im-
practicable of administration;" it would "stretch a new bu-
reaucracy across the country;" and "unless * * * wages were
based on a thorough investigation in the locality, the rate
stated * * * would only provoke dissatisfaction and contro-
versy."

Furthermore, we believe the act is no longer needed or
relevant. The conditions of depression and deflation which
existed in the 1930s when it was passed have not recurred
since that time. In fact, the economy and the construction
industry have experienced tremendous growth (particularly
in the private sector) so that the act now affects less than
an estimated .'2 percent of about 3.8 million construction
workers and le.'s than 1 percent of the Nation's total work
force.

Also, the Congress has enacted other laws to protect
construction workers against wage losses, contractor exploir-
tation, or adverse economic conditions.

Moreover, the legislative intent of the Davis-Bacon
Act—not to disturb local wage standards—has seldom been
carried out. Government contractors' costs have been inflated
by rates prescribed by Labor that are higher than prevailing
•in the locality. Conversely, Labor has placed the Government
in the position of supporting reduced labor standards when its
rates are too low. However, when the rates are too low the
legislative intent was generally achieved—local contractors
were successful with contract awards and paid their workers
at prevailing wages which were higher than those prescribed
by Labor.

Since the act's intent is best met when wages become
a competitive bidding factor in construction contracting, we
believe that Davis-Bacon Act wage determinations could be
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eliminated with the same success that has been achieved with
the elimination of wage determinations for workers on Federal
contracts for supplies and materials under the Walsh-Healey
Public Contracts Act. For the past 14 years no determina-
tions have been issued by Labor under the Walsh-Healey Public
Contracts Act for this, the largest segment of Federal con-
tiractor employees, and no adverse effect on wage standards
o£ the workers involved has been evident.

RECOMMENDATIONS TO THE CONGRESS

Because of (.1) significant increased costs to the Federal
Government, (2) the impact excessive wage determination rates
have on inflating construction costs and disturbing local wage
scales, and (3) the fact that contractors tend to pay prevail-
ing rates—the intent of the act—when determinations are too
low, we recommend that the Congress repeal the Davis-Bacon
Act and rescind the weekly payroll reporting requirement of
the Copeland Anti-Kickback Act.

The Congress should also repeal the provisions in the
77 related statutes which involve federally assisted con-
struction projects and which require that wages paid to con-
tractor employees should not be less than those determined
by the Secretary of Labor to be prevailing in the locality
in accordance with or pursuant to the Davis-Bacon Act.

AGENCY COMMENTS AND OUR EVALUATION

Office of Management and^Budget comments

Commenting on a draft of the report (see app. XV), the
Office of Management and Budget (OMB) stated that our effort
in conducting the study of the Davis-Bacon Act is appreciated
and that the data and information developed will be useful
in its ongoing review of the act and oth c contract wage laws
chaired by OMB's Office of Federal Procurement Policy. OMB
said that it sought early resolution of some of the difficul-
ties being experienced by procuring agencies and Labor in
implementing these laws.

OMB said that the findings in our dralt report were
similar to views expressed in our previous reports, which
criticized Labor's Davis-Bacon interpretation and implement-
ing regulations. OMB stated, however, that it had not con-
cluded that the public interest would be served by repeal
of the Davis-Bacon Act and, therefore, it did not endorse
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our recommendation. OMB concluded that the problems in im-
plementing the act could be resolved through administrative
action including, where appropriate, modification of Labor's
implementing regulations.

We disagree with OMB and do not believe that the proo-
lems and inadequacies we identified in Labor's implementation
of the Davis-Bacon Act can be improved to any significant ex-
tent through any amount or kind of administrative action.
For about 20 years we have made many reviews of Labor's admin-
istration of the act, and our reports have included numerous
recommendations to Labor to improve program management. In
many cases, Labor has taken or promised to take action on
the improvements we suggested.

Nevertheless, Labor's management improvements have not
resulted in more effective administration of the act. As this
report so vividly demonstrates, Labor has failed to develop an
effective system to plan, control, or manage data collection
and compilation, and it has failed to issue accurate w^ge de-
terminations. Obstacles, inadequacies, and problems continue
to hamper Labor's attempts to develop and issue accurate w^ge
rates based on prevailing rates in localities. In our view,
the act is impractical to administer—it cannot be effectively
and efficiently administered.

Further, improving the administration of the Davis-Bacon
Act prevailing wage determinations may slightly lessen or
dampen, but not eliminate, the act's inflationary effect.
Only the repeal of the act would return the determination of
labor costs on federally funded or assisted construction
projects to the forces of the competitive marketplace and
eliminate the act's inherent inflationary effect.

Department of Labor comments

Commenting on a draft of this report (see app. XVI),
Labor stated that repeal of the Davis-Bacon Act would provide
no real hope of significantly reducing inflationary pressures,,
Labor said that, contrary to our draft report's conclusions,
Federal and federally assisted construction wages are not a
vital inflationary force today. In the last 7 years construc-
tion wages have been lagging behind all industry wage figures,
and the gap has widened in the last year.
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*l •'
Labor questioned our estimate that the Davis-Bacon Act

has caused an estimated $715 million of unnecessary construc-
tion and administrative costs. It said that the report can-
didly states that over two-thirds of this estimate is based
upon data which have no statistical validity. In addition
to an inadequate sample, Labor said that there are three
equally important flaws in our calculation: (1) our wage
surveys were conducted under different rules from those of
Labor, thus insuring different results, (2) our analysis
failed to include productivity as a variable, and (3) the
money un employer saves by paying lower wages is not neces-
sarily passed on to the Government in its contract bid price
(i.e., there are no savings to the Government through lower
wages) .

Our selection of the 73 projects—including the 30 for
wage surveys—was made on a random basis, and the projects
were selected proportionally to the number of wage determin-
ations issued in each region we reviewed for various types
of construction—building, heavy, highway, or residential.
Also,- our review, which was made at 5 of Labor's 10 regions,
included all sections of the country—East, West, South, and
North, and our coverage included regions with high construc-
tion activity, large number.0 of construction workers, indus-
trial ind rural States, and areas with both high and low un-
ionization.

We recognize that our sample size was insufficient lor
projecting the results to the year's universe of construction
costs with statistical validity. However, because of the
nature of our selection process, we have no reason to believe
that our sample of projects was unrepresentative of the uni-
verse. Therefore, we believe that our cost estimates are a
useful indication of the order of magnitude of the increased
construction costs resulting from Davis-Bacon wage determina-
tions.

We followed Labor's procedures in making our surveys ex-
cept we (1) excluded Federal projects: and (2} eliminated
multiple counting of workers. Federal projects were excluded
because we believe that fie legislative history of the act
indicated that the wage rates should be based on those that
prevailed on private construction. This exclusion also
eliminated any influence of incorrect rates that may have
been issued on earlier Davis-Bacon projects. We considered
the inclusion of the same employees working on different
projects—multiple counting—to be a questionable practice
which distorts survey results. Also, worker productivity
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is a procurement and contracting ia&ue, and has little to do
with Labor's administration of the Davis-Bacon Act. Labor's
function is to issue accurate prevailing wage rates.

Labor's comment that there is no direct relationship
between wages and contract prices is speculative and unsup-
ported. Others, such as State contracting officials and con-
tractors, believe lower wages should result in lower contract
costs. Moreover, in prior years Labor itself has estimated
that significant savings in the Federal Government's construc-
tion costs could result through its use and issuance of more
accurate wage rates under the Davis-Bacon Act. We believe
also that the weekly payroll records requirements of the act
are an unnecessary burden on both the contractors and con-
tracting agencies, and that these records serve very little
purpos ; and contribute little to enforcement of the act.
There is no question that it is costing contractors—and the
Federal Government—a substantial amount; it .is only a ques-
tion of how much.

Labor's comment that construction wages have lagged in
the past 7 years behind all industry wage figures is mislead-
ing. Although the all-industry average earnings in recent
years increased by a larger percentage than the construction
earnings increases, the actual money increase for construction
workers was greater than the all-industry average. Only min-
ing worker, earnings exceeded the earnings of construction
workers and this occurred for the first time in 1977. Thus,
while it may be true that the construction workers' most re-
cent wage percentage increases have lagged a little compared
to other industries, the reason could be that workers in other
industries are starting to catch up to the construction
workers' rates.

Labor also questioned the support for our findings and
our conclusion that there are continuing problems and inade-
quacies in Labor's administration of the wage determination
program under the Davis-Bacon Act. Labor acknowledged that
it is keenly aware that administration of the act is a complex
task, and that errors can occur in implementing it. However,
after examining the record carefully, Labor is satisfied that
on balance, the act is being competently and effectively
administered.

Again \'e disagree with Labor. Our conclusion and beliefs
that the Davis-Bacon Act is impractical to administer and that
Labor has issued, and continues to issue, inaccurate wage
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rates are based on we11-documented and adequately supported
findings—vivi'dy illustrated by examples—developed during a
review of a cross section of Labor's area and project deter-
ninajtions.

Finally, Labor said repeal of the Davis-Bacon Act would
have a serious social and economic effect on construction
workers and would undermine a basic legal protection of the
wage of American workers in one of the largest, most econom-
ically unstable, and complex industries. In its view, the
Davis-Bacon and related acts continue to prpvide a much-
needed wage protection program for American workers and a'
business opportunity for local contractors in an industry
.characterized by highly uncertain employment conditions.

We disagree with Labor's assertion that repeal of the
Davis-Bacon Act would seriously affect-—economically and
socially—construction workers and local construction con-
tractors primarily because

—less than an estimated 1 million construction workers
in 1977 were working on contracts subject to the
Davis-Bacon Act;

—where Labor's wage determinations were too low, thus
giving no effect to the act, local contractors were
more successful in getting contracts and paid pre-
vailing local wages; and

—some people believe that the Davis-Bacon Act wages may
actually contribute to the unemployment problem be-
cause the high labor costs from excessive Davis-Bacon
wage rates hinder the number of unemployed persons
who could be employed on Government projects.

We found no indications, and Labor did not present any
evidence, of an adverse effect on or exploitation by con-
tractors of the estimated 3.0 million workers employed on con-
struction projects not covered by the act. ,

Labor presented detailed comments on each of our findings
in the report. These comments, which cover 83 pages, are in
appendix XVI. With minor exceptions Labor disagreed with
almost everything presented in this report.

On the basis of our analysis of Labor's comments, we be-
lieve that Labor'j comments were mostly misleading, inaccu-
rate, *-aken out of context, unsupported, and did not reflect
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the information in its files. Further, in many cases Labor
made accusations and assertions questioning our findings and
conclusions, or it referred to specific actions it had taken
for which it did not produce, nor could we find, adequate
support.

Consequently, it took us an extraordinary amount of
time and effort to analyze, review, and evaluate Labor's
comments and claims. In many cases Labor did not provide
us, nor could we find in its files, evidence or documen-
tation to support its written comments. We believe that
our findings are accurate and representative of Labor's
administration of the Davis-Bacon Act. And the end result
is that, in our opinion, Labor has failed to provide suf-
ficient evidence or persuasive and logical reasons for us
to alter our conclusions that the Davis-Bacon Act is not
relevant and needed and that the Congress should repeal it.

Labor's detailed comments on our findings and our
evaluation of them are presented at the end of chapters 3,
4, 5, and 6, and in the appropriate appendixes (apps. IV
through XII).
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CHAPTER 3

SIGNIFICANT CHANGES IN ECONOMIC CONDITIONS AND

WORKER PROTECTION LAWS MAKE THE DAVIS-BACON

ACT LESS RELEVANT

The Davis-Bacon Act, one of the earliest pieces of Fed-
eral labor legislation, has remained a relatively obscure
law since its enactment in March 1931. Even though the act's
basic objective has remained essentially unchanged since its
passage, the economic and labor environment within which the
act operates has radically changed since the great depression
of the 1930s, resulting in the act being less relevant today.
The conditions of .depression and deflation which existed then
have not recurred in the economy since that time.

Also, since the act was passed the Congress has enacted
other laws to protect construction workers against wage losses,
contractor exploitation, or adverse economic conditions.

THE ECONOMIC CONDITIONS OF
'THE 1930s NO LONGER EXIST ,

There have been significant changes and improvements in
U.S. economic conditions since the Davis-Bacon Act was enacted
in 1931. These changes can be seen in the growth of the Gross
National Product I/ (which includes new construction), the
increase in wages and employment of construction workers, and
the Nation's reduced unemployment.

The Davis-Bacon Act and the depression

When the Davis-Bacon Act was enacted, the United States
was rapidly sliding into the worst economic depression it had
ever experienced:

—Between 1929 and 1933 the Gross National Product fell
in real terms by 30.13 percent (in constant dollars) and
industrial production was cut in half.

I/The Gross National Product is the market value of goods
and services produced by labor and property supplied by
residents of the United States before deduction cf de-
preciation charges and other allowances for business and
institutional consumption of fixed capital goods.

19



—Gross private domestic investment in constant dollars
fell by about 87 percent.

—Farm prices in constant dollars declined to almost half
of their 1929 peak, while industrial prices fell much
lower. {\

—In 1931, about 16 percent of the American labor force
was unemployed; this increased to about 25 percent in
1933.

These overall economic conditions were reflected in the
construction industry. The dollar volume of new construction
declined steadily from $10.8 billion in 1929 to $2.9 billion
in 1933, its lowest level in 19 years. This decline in vol-
ume was reflected in the industry's employment figures. Dur-
ing the same period, employment in the construction industry
declined steadily from 1.5 million in 1929 to a 15-year low
of about 809,000 in 1933.

In addition to declining volume and employment, the
earnings of construction workers also dropped sharply. In
1929 average annual earnings were about $?,674. By 1933
earnings had fallen almost 50 percent—to $869. The
Government tried to alleviate these conditions by pumping
more money into the construction area. In 1926, for example,
only 18 percent of all new construction was publicly fi-
nanced. Eight years later (1934) it had increased to 59 per-
cent, and it remained near this level until the end of World
War II. In this atmosphere the Congress debated and passed
the Davis-Bacon Act.

During the early depression years, before such other
protective laws as minimum wage laws and unemployment com-
pensation, the Davis-Bacon Act may have marginally restrained
the downward trend in construction wages. It established a
floor, or minimum, under which construction wages could not
.fall; however, this floor was a constant downward shifting
base. This resulted because, as the depression deepened, the
private and commercial construction industry declined sharply,
forcing the prevailing wage downward as less construction work
was done every year.

In the year after the enactment of the Davis-Bacon Act,
construction employment declined 20.1 percent and union wage
rates for various building trades also fell—the decline
ranged from 4,6 percent for electricians to 18.3 percent for
carpenters. These declines continued into 1933. In 1934
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union wage scales marginally improved; however, it was not
until 1938 that wages recovered and passed the previous re-
cord high of 1930-31.

Improved economic conditions today

The country has experienced tremendous economic growth
since the 1930s. This is dramatically reflected by the growth
in the Gross National Product. In 1931 the Gross National
Product was about $76 billion; in 1977 it had grown to $1,9 .
trillion.

The construction industry has been a significant part
of that growth. In 1931 new construction amounted to about
$6.4 billion, and by 1933 it had declined to about $2.9 bil-
lion. By 1977 it had risen to about $172.5 billion—or about
9.1 percent of the Gross National Product—with the predomin-
ant share of construction being in the private sector. Con-
struction in the private sector accounts for over three-
fourths ($134.7 billion); public construction accounts for
about $37.8 billion.

The construction industry employed about 3.8 million
workers in 1977, compared to about 1 million in the 1930s*
Moreover, the average annual income of these workers has
risen from an estimated $1,674 in 1929 to about $14,000 in
1977. These increases generally kept pace with wage increases
in the mining and manufacturing industries.

The Davis-Bacon Act was a relevant force from 1932
through 1936, since most construction activity—which ranged
from about $2.9 billion to $6.5 billion—was federally fi-
nanced and, thus, most construction workers were covered by
the act. However, by 1977 the act was less relevant and pro-
tective because only about 22 percent of the total construc-
tion activity was subject to the act. The remaining 78
percent ($134.7 billion) of construction activity—covering
an estimated 3 million workers—is outside the act's provi-
sions.

OTHER EMPLOYEE WAGE PROTECTION LAWS
ENACTED SINCE THE DAVIS-BACON ACT

Since the passage of the act in 1931, the Congress has
enacted a number of laws that protect construction workers
against the loss of wages through exploitation by contractors
or from adverse economic conditions.

These laws protect the employees' wages by
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—prohibiting contractors from requesting wage kickbacks,

— requiring that contractors be covered by performance
and payment bonds,

— providing unemployment compensation, and

— requiring that minimum and overtime wages be paid.

Copeland Anti-Kickback Hct— 1934

The Copeland Anti-Kickback Act (40 U.S. C. 276(c) (1976) )
regulates payroll deductions on Federal or federally assisted
construction. Enacted in 1934, the act prohibits anyone, under
penalty of a fine or imprisonment, to induce an employee "to
give up any part of the compensation to which he is entitled
under his contract of employment." The act was passed to
suppress the kickback racket, by which a contractor on a
Government project — including projects covered by the Davis-
Bacon Act— pays his workers at the rate the Government re-
quires, but thereafter forces them to give back a part of
the wages they have received.

The Copeland Act also requires that contractors submit
a weekly statement on- the wages paid to each employee during
the preceding week. (If the Davis-Bacon Act were repealed,
we believe there would be no need for contractors to submit
the weekly payrolls to Labor, and this provision could be re-
scinded. )

1 1

Miller Act— 1935

The Miller Act (40 U.S.C. 270 (1976)), passed in 1935,
applies to the direct construction work covered by the Davis-
Bacon Act, and provides that such work must be covered by
a performance bond and a payment bond furnished by the con-
tractor. The purpose of the performance bond is to protect
the Government against financial loss resulting from a con-
tractor's failure to perform pursuant to contract specifica-
tions. Payment bonds are designed to protect persons supply-
ing labor and material from nonpayment. On November 2, 1978,
Public Law 95-585 was enacted; it raised the threshold of
contracts subject to the Killer Act from $2,000 to $25,000.

Under the Miller Act, every construction worker or person
who furnished material on a covered contract has the right to
sue the contractor or bonding company if they are not fully
paid within 90 days after performing labor or furnishing such
material.
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Federally assisted construction work subject to the
Davis-Bacon Act is provided protection similar to direct Fed-
eral construction under the Miller Act. OMB Circular A-102, I/
requires that each State or local government unit receiving
a Federal construction grant follow its own requirements for
payment and performance bonds except for contracts exceeding
$100,000. For these contracts, the Federal agency may accept
the grantees' bonding requirements and policy, provided the
agency has determined the Federal Government is adequately
protected. If it has not made this determination, the OMB
Circular requires performance and payment bonds on the part
of the contractor for the total contract price.

Also, the Senate Governmented Affairs Committee report /̂
on the bill, which became Public Law 95-585, stated that the
Miller Act also has ramifications beyond Federal construc-
tion contracts. The report stated that, in testimony before
a subcommittee, witnesses stated that State and local govern-
ments have adopted their own versions of the Miller Act.

Thus, construction workers under federally assisted con-
struction contracts have protection similar to those under
the direct Federal construction contracts covered by the
Miller Act.

Social Security and Wagner-Peyser Acts—1935

Unemployment insurance was established in 1935 as part of
the Federal-State employment security program authorized under
the Social Security Act (42 U.S.C. 501, et seq. (1976)) and
the Wagner-Peyser Act (29 U.S.C. 49, et seq. (1976)). Their
primary objectives were to insure workers against the loss of
wages as a result of adverse economic conditions. The pro-
grams were designed to provide temporary protection for qual-
ified insured workers who los« jobs until they could either
be rehired or find new employment.

The unemployment insurance program is operated jointly
by Labor and the States. Â .1 States and the District of
Columbia had joined the program by 1937; Puerto Rico joined
later.

I/See OMB Circular A-102, Attachment B, dated August 24,
1977, entitled "Uniform Administrative Requirements for
Grants-in-Aid to State and Local Governments."

2/See S. Report 1269, 95th Cong., 2d Sess. 2 (1978).
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Under the program, the States and other jurisdictions
normally provide up to 26 weeks of unemployment insurance
benefits. An additional 13 weeks may be provided under an
extended benefits program.

Fair Labor Standards Act—1938

On June 25, 1938, one of the Nation's basic labor laws
was enacted—the Fair Labor Standards Act of 1938 (29 U.S.C.
201, et seq. (1976)). The act provided for the first statu-
tory minimum wage—25 cents an hour—to be applied to all
employees, not specifically exempted, who were engaged in
interstate commerce or in the production of goods for inter-
state commerce.

The original act provided that the statutory minimum wage
be increased in stages to 40 cents an hour by no later than
October 1945. The act also established an overtime rate of
not less than 1-1/2 times the regular hourly rate, which was
to be paid employees working over certain maximum hours in a
workweek. This time-and-a-half penalty overtime rate has
never been altered; however, amending legislation over the
past 40 years has provided substantial increases in the mini-
mum wage and has extended coverage under the act to additional
millions of previously unprotected workers. The most recent
amendments, in 1977, established a minimum wage of $2.65 an
hour effective January 1, 1978, and further annual increases
to $3.35 an hour by January 1, 1981.

In 1961 the Fair Labor Standards Act was amended to cover
certain workers in the construction industry. An estimate by
the former Senate Subcommittee on Labor made in 1973 showed
that 3.6 million (90 percent) of the 4.0 million construction
workers were covered by the act.

Contract Work Hours and Safety
Standards Act—1962

The Contract Work Hours and Safety Standards Act (40
U.S.C. 327, et seq. (1976)), enacted in 1962, codified the
existing series of confusing and overlapping work standard
statutes and the Eight Hour Laws relating to the requirement
for overtime pay. It also conformed contract work to the
straight-time workweek of 40 hours established under the
Fair Labor Standards Act.
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The act requires contractors and subcontractors to pay
laborers and mechanics performing on Government construction
contracts overtime pay at not less than 1-1/2 times the basic
rate of pay for work in excess of 8 hours a day and 40 hours
a week. It applies to construction, and certain service,
contracts which require or involve the employment of laborers
and mechanics. The act also provides that each contractor
or subcontractor who violates its provision be subject to an
assessment for liquidated damages computed at the rate of $10
for each individual violation for each calendar day it occurs.

OTHER PREVAILING WAGE LAWS '

After passage of the Davis-Bacon Act in 1931, two other
prevailing wage laws affecting wages of employees working
on Federal supply and service contracts were passed by the
Congress. These are the Walsh-Healey Public Contracts Act
of 1936 (41 U.S.C. 35, et seq. (1976)) and the Service Con-
tract Act of 1965 (41 U.S.C. 351, et seq. (1976)).

We noted that the prevailing wage provisions of these
two laws have never been fully implemented. However, this
apparently has not adversely affected the service and supply
employees working on the contracts covered by the acts.

The Walsh-Healey Public Contracts Act

This act provides labor standards protection to employees
of contractors manufacturing or furnishing materials, sup-
plies, articles, and equipment to the Government. It applies
to all Government contracts for supplies and equipment excee<3=
ing $10,000. The act requires that the employees be paid
wages not lower than the minimum wages determined by the Se-
cretary of Labor to be prevailing in the locality in which
the materials, supplies, articles, or equipment are to be
manufactured o*- furnished under the contract. We estimated
that about 30 million workers were covered under the Walsh-
Healey Act in 1978.

The general purpose of the act was to permit the Govern-
ment to refuse to deal with sweat shop contractors. Its
legislative history shows that the Congress also intended to
bolate- consumer purchasing power and to deter bid peddling
and industry migration from high- to low-wage areas.

Labor issued 121 wage determinations and redetermina-
tions under the Walsh-Healey Act between J937 and 1964.
However, Labor has not issued a wage detetmination under this
act since 1964.
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In 1964 a decision by the U.S. Court of Appeals I/ held
that, since the wage determinations issued were subject to
the Administrative Procedures Act (5 U.S.C. 55, et seq.
(1976)), interested parties had the right to inspect records
on which the determinations were based. Labor maintains that
it could not permit such inspection because much of the in-
formation on which wage determinations were based was confi-
dential. Labor has not issued any wage determinations under
the act since the court decision.

In the absence of wage determinations, employees working
on contracts subject to the Walsh-Healey Public Contracts Act
must be paid the minimum wages specified in the Fair Labor
Standards Act of 1938.

The Commission on Government Procurement 2/ Study Group ,
#2 evaluated the effect of not issuing wage determinations
under the act and concluded in its final report 3_/ that:

"The need for a prevailing wage in most manu-
facturing industries to protect workers from
the Government's policy that contracts go
to the lowest bidder is not necessary under
current economic conditions."

The Commission's Study Group based its conclusion on the fact
that there was no evidence that Government purchasing was
exerting downward pressure on wages and the fact that

"The 'sweat shop' conditions characteristic
of the lS30's have given way to an era of
prosperity and there is no current evidence
that contracting by the Government is having
any adverse effect on labor standards in manu-
facturing industries."

1/Wirtz v. Baldor Electric Company, 337 F. 2d 518 (D.C. 1964).

2/Hhe Commission was established by the Act of November 26,
1969, Public Law 91-129, 83 Stzt. 269, to study and rec-
ommend to the Congress methods to promote the economy, ef-
ficiency, ar effectiveness of Federal procurement.

_3/See final report, Study Group #2 of the Commission on
Government Procurement, "Controls Over the Procurement
Process," Nov 1971.
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The Study Group did not find any adverse impact by Labor
discontinuing making wage determinations for the millions of
workers covered under the Walsh-Healey Act. Its report
stated:

"In discussions with major contractors and with
contracting agencies, the study group was unable
to develop any information or views that the wage
determination aspect of law had some relevancy
today."

We also discussed the effect of discontinuing wage deter-
minations under the act with cognizant Labor officials, who
advised that, since 1975, Labor has received no significant
complaints alleging an adverse effect on labor standards
and protection of workers employed by manufacturing, contrac-
tors doing business with the Government.

' \
The Service Contract Act

The Service Contract Act of 1965 provides labor standards
protection to employees of contractors and subcontractors fur-
nishing services to Federal agencies. The act applies when
a contract's principal purpose is to provide services in the
United States using service employees. It requires that serv-
ice employees under Federal contracts receive minimum wages
no less than the minimum wages specified under the Fair Labor
Standards Act and, for contracts exceeding $2,500, the mini-
mum wages and fringe benefits be based on rates the Secretary
of Labor determines as prevailing for service employees in
the locality.

The act covers white collar workers in positions similar
to those of Federal workers as well as the blue-collar coun-
terparts of Federal wage board workers. The only persons now
excluded from the act are bona fide executive, administrative,
and professional employees. Labor estimates of workers covered
under the act range from 337,000 in 1974 to 500,000 in 1976.

Labor is not issuing wage determinations for all requests
received from agencies. During fiscal years 1977 and 1978
Labor reportedly received about 33,357 and 38,067 requests
for wage determinations, respectively, and it issued deter-
minations for 25,199 requests (75.5 percent) in 1977 and
31,512 (82.8 percent) in 1978. The remaining contracts were,
however, subject to minimum wage requirements of the Fair
Labor Standards Act.
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Again, wa discussed this with cognizant Labor officials,
who could not provide us with any current examples of adverse
effects on the labor standards protection of workers employed
by service contractors where no wage determinations were
issued. /' . ' ''

LABOR COMMENTS AND OUR EVALUATION

Commenting on a draft of this report (see *pp. XVI),
Labor stated that the purpose of the Davis-Bacon Act is much
broader than to slow the downward trend in construction in-
dustry wages in the early 1930s and avoid destructive con-
tractor competition. Labor said that the act is not sclely
the product of the great depression, it was a part of an
early trend and continues to be necessary. Labor stated that
this is evidenced by the many States that have enacted their
own Davis-Bacon Acts—some in the 1950s and 1960s—when the
economic condition was quite different from the 1930s.

We recognize that the Davis-Bacon Act was enacted for
broader purposes. However, we believe the principal objective
of the act was to protect communities from the depressing in-
fluences of lower wage rates at which nonlocal workers are
hired and brought into communities to work on Federal con-
struction projects. We are also aware that many States have
enacted so-called "little Davis-Bacon" laws.

In this regard we noted that in March 1971, at the time
the Davis-Bacon Act was temporarily suspended, the United
States Attorney General ruled that (1) all State-required wa^e
standard provisions under the States' acts had been rendered
inapplicable to federally assisted construction and '2) a State
may not substitute its wage rates for the suspended Davis-Bacon
rates on federally assisted projects. This opinion was made
known to all States' Attorney Generals by the Solicitor of
Labor in March 1971.

It should be noted also that several States are concerned
about their Davis-Bacon Acts and have initiated action to re-
peal them. For example, in Florida a Governor's economic task
force recommended in January 1979 that the State's act require-
ments be adjusted inasmuch as they lead to excessive costs for
public construction. According to a study made for the task
force, the prevailing wage is actually union scale, whereas
the actual prevailing rate was between 23 to 41 percent lower
for some crafts. The study stated that a special survey of
education jonstruction estimated that the wage rates under
the State's law increased costs by up .to 15 percent. Based
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on the survey's results, indicating an average 15-percent
potential cost savings, it estimated that the State and
local counties could save $142.7 million on their total
estimated construction outlay of $950.7 million for 1978-79.
On April 12, 1979, the State's legislature voted to repeal
the Florida Davis-Bacon Act.

Similar charges that the State Davis-Bacon Act is wast-
ing millions of dollars by establishing artificially high
wages—based on union wages—'for State highway and building
projects were recently made in Minnesota. Legislation has
been introduced to repeal that State's law. In addition,
the Federal Bureau of Investigation is investigating allegar-
tions that fraudulent wage data was used as the basis for
establishing prevailing wage rates under the State's law.

Other employee wage laws protecting
construction workers

Labor said that the various labor standards statutes en-
acted since 1931 complement the Davis-Bacon Act, but cannot
substitute for the act because none of the five l<iw£ we men-
tion is a wage protection law. Labor states that the Miller
Act protection applies only to direct Federal construction
and does not apply to federally assisted construction, which
accounts for 90 percent of Federal construction activity.
It also states that the Fair Labor Standards Act has little
relevance to most job classifications in the construction
industry and that its studies show that only 2 percent of
the workers in construction are minimum wage workers.

We are not stating that the other employee wage protec-
tion laws cited in the report are a substitute for the Davis-
Bacon Act. Rather, these laws provide the construction
worker some protection—which was not available at the time
the Davis-Bacon Act was enacted—against loss of wages through
exploitation by contractors or from adverse economic condi-
tions. The protection afforded by these laws, plus the sig-
nificant improvements in the economic condition of the con-
struction workers, makes the Davis-Bacon Act unnecessary in
our opinion.

We agree that the Miller Act payment and performance
bond requirements apply only to direct Federal construction.
Labor's inference, however, that there is no similar protec-
tion for federally assisted construction is erroneous. As
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we point out on page 23, protection to ensure that construc-
tion workers' wages will be paid in federally assisted con-
struction is available through (1) the payment and perfor-
mance bonding requirements under OMB Circular A-102, which
covers Federal construction grants and (2) individual State
and local governments adopting their own versions of the Miller
Act.

We disagree with Labor that the Fair Labor Standards Act
is not relevant to the construction industry. As we point
out in the report, amendments to the act had extended its
coverage to about 90 percent of the 3.8 million construction
workers. While it may be true that only about 2 percent of
the construction workers are minimum wage workers, this is
because most workers in the construction industry are receiv-
ing wages well above the minimum. Nevertheless, the minimum
and overtime protection provisions in the Fair Labor Standards
Act are available to construction workers—which was not the
'case when the Davis-Bacon Act was passed in 1931.

Other prevailing wage laws

Labor said that the Walsh-Healey Act wage determinations
are not parallel or comparable to Davis-Bacon determinations
because they measure the prevailing industrywide minimum wage,
either nationally or regionally. Therefore, they applied only
to the lowest wage earners among the occupational classifica-
tions in an industry.

It is true that the Walsh-Healey and Davis-Bacon Acts
are not exactly parallel, since each gives the Secretary of
Labor different authority and discretion to set and administer
the prevailing minimum wage for the construction and materials
and supplies industries. Nevertheless, both laws are

(a) employee wage protection laws—each for a different
industry,

(b) passed at about the same time—when the country
was in the midst of a great depression,

(c) based on the philosophy that the Government needed
to protect the workers in each industry (construc-
tion and supply) from the sharp decline of wages
and prices in the depression, and

(d) based on legislation requiring the payment of
minimum wages determined to be prevailing and
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published through the mechanism of wage determi-
nations by the Labor Department.

Thus, we believe the acts are somewhat comparable, and
our reference to the Walsh-Healey Act in this report is
appropriate and valid.

The Service Contract Act, Labor said, is another indica-
tion that the Congress concern with special wage protection
for employees of Government contracts is not. depression
oriented. We disagree. Because the Congress saw fit to
enact a law in 1965 to protect employees of service contrac-
tors does not necessarily mean, as Labor implies, that there
is a continuing need for laws such as the Davis-Bacon Act, if
the economic and other conditions that existed at the time of
enactment have changed favorably.

Repeal will not affect programs for
minorities in the construction industry

Labor stated that repeal of the Davis-Bacon Act would
have serious social costs because it would seriously affect
Labor's programs to place minority groups and women in the
building trades. Labor said participation of these minority
groups in apprenticeship and other skills trailing programs
in the construction industry have significantly increased
as a result of the Government's affirmative action efforts
during the 1970s, and the minority groups are just beginning
to be represented in the high-paid "mechanical" building
trades (plumbers, ironworkers, sheet metal workers, etc.).
According to Labor, "Obviously, the tenuous foothold these
workers have in the industry make them especially vulnerable
to the wage exploitation which could occur with repeal of
Davis-Bacon."

Labor provides no factual or logical basis for its
viewpoint.

The employment of minorities and women on federally
financed projects is covered under the affirmative action
and contract compliance program established under Executive
Order 11246, which is administered by Labor. This program
is unrelated to, and administered separately from, the Davis-
Bacon Act. This is also true for the other programs to pro-
tect minorities and women, such as title VII of the Civil
Rights Act of 1964, administered by the Equal Employment Op-
portunity Commission and designated State and local fair em-
ployment agencies. These programs would continue whether
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or not the Davis-Bacon Act was repealed. This is also true
for the Federal Government's apprentice training program,
which is carried out by Labor under the Comprehensive Employ-
ment and Training Act—not the Davis-Bacon Act.

We could find no evidence or documented concern that
the repeal of Davis-Bacon would have any discriminatory ef-
fect on women or ethnic categories of construction workers.
To the contrary, contractors argue that Davis-Bacon wage
rates actually resulted in fewer construction job opportuni-
ties for low-skilled minorities and those just starting in
construction. According to a study on youth and minority
employment published by the Congressional Joint Economic
Committee on July 6, 1977, Davis-Bacon wage requirements
discourage nonunion contractors from bidding on Federal
construction work, thus harming minority and young workers
who are more likely to work in the nonuni.onized sector of
the construction industry.

Repeal will not economically jiffect ' ' •
construction workers . .

Labor stated that repeal of the Davis-Bacon Act would
risk serious economic and social costs for the 3.8 million
workers in the construction industry. Although the industry
has very important implications for the national economy,
according to Labor, it is one of the most highly competitive
businesses in the country, and it is characterized by short-
term employment, unemployment fluctuations, a preponderance
of small firms and, although it has high labor costs, employ-
ers have less control over other coats—land, material,
etc.—which have been increasing at a higher rate than labor
costs. Labor also stated that the unemployment rate in the
industry has been higher than in most others—10 percent
versus 6 percent for the American work force as a whole—and
wages of construction workers in the past 7 years have lagged
behind the average increases in all industries—and the gap
has increased in the past year. These factors, Labor stated,
make employment in the construction industry inherently un-
certain and workers highly vulnerable.

We agree that the construction industry, although com-
posed mostly of small firms, has important implications for
the national economy, since it has averayed about 9.4 percent
of the Gross National Product—about $146.5 billion dur-
ing the 5-year period 1973-77. We also agree that the con-
struction industry is competitive, and we recognize the sig-
nificance of the industry's coats other than labor (such as
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land and materials). We fail to see, however, how these
factors hcive a relevance to, or would be affected by, repeal
of the act.

Labor stated that unemployment is higher in the con-
struction industry than in other industries. Although this
is true, we are not aware of the relevance of the need for
the Davis-Bacon act in relation to the unemployment situa-
tion. Some people believe that the Davis-Bacon act may ac-
tually contribute to the unemployment problem because the
higher labor costs from excessive Davis-Bacon wage rates
hinder the number of unemployed persons who could be em-
ployed on Government projects. I/

Labor cites data to indicate that between 1971 and 1977
construction worker wages increased 5.9 percent per year,
compared to the all-industry average of 7.3 percent. Labor
said that between 1975 and 1977 the gap widened, since the
construction workers' increases were 5.5 percent per year and
all industry increases were 7.7 percent.

These statistics are misleading.

The all-industry average wages cited by Labor mainly re-
flect the generally lower-than-construction wages of over 90
percent of employees on private nonagricultural payrolls. To
illustrate, Department of Labor statistical data show that
in 1977 there were about 67.2 million employees on private
nonagricultural payrolls, of which only about 3.8 million
(5.7 percent) were employed in the construction industry.
The data also shows that the averaye hourly and weekly earnings
of construction workers have been substantially greater than
the all-industry average (e.g., 56.5 percent greater in 1977).
Therefore, the computation of percentage increases normally
results in smaller percentage increased for construction wages
relative to the lower all-industry average wages.

For example, the average weekly earnings of construction
workers rose from $266.08 in 1975 to $295.29 in 1977, an in-
crease of $29.21 (11 percent). The all-industry average weekly
earnings went from $163.53 in 1975 to $188.64 in 1977, an in-
crease of $25.11 (15.4 percent). Thus, although the all-
industry average earnings increased by a larger percentage

I/See article, "Hard-Core Unemployment, Public Housing Con-
struction, and the Davis-Bacon Act," by Jerry E. Pohlman,
Labor Law Journal, Apr. 1971, Vol. 22, No. 4, p. 196.

33



between 1975 and 1977 than construction earnings, the actual
money increase for construction workers was greater than the
all-industry average.

With regard to average weekly earnings, only mining
worker earnings exceeded the construction workers, and this
occurred for the first time in 1977'. Thus, while it may be
true that the construction workers' most recent percentage
wage increases have lagged a little compared to other indust-
ries, the reason could be that workers in other industries
are starting to catch up to the construction workers', rates.

Finally, Labor stated that the Davis-Bacon Act is still
needed and continues to serve its purpose of affording needed
protection to the construction worker. According to Labor
this need is reinforced by the fact that the Congress, through
passage of the 1964 amendments including fringe benefits under
the act, has reaffirmed the continuing need for prevailing
wage legislation for construction workers. Labor concludes
its comments on this chapter by stating:

"* * * the costs of the repeal of Davis-Bacon
would be very onerous and fall directly upon
the four million persons attached to the
industry, particularly women and minorities."

We'believe that Labor is overstating the hypothetical
impact of repealing the act. Labor provided no documentation
or support that the costs would be onerous or fall heavily
on women and minorities. To the contrary, there are indica-
tions that repeal could benefit women and minorities.

The fact that an estimated 3 million construction
workers who work on projects not covered by Davis-Bacon are
among the best paid workers in the country indicates to tis
that construction workers do not need the "special protec-
tion" Labor deems so essential.
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CHAPTER 4

THE DAVIS-BACON ̂ ACT IŜ  IMPRACTICAL TO ADMINISTER,

RESULTING IN LABOR DEVELOPING AND ISSUING INACCURATE

WAGE DETERMINATIONS

After nearly 50 years of administering the Davis-Bacon
Act, the Department of Labor has not developed an effective
system to plan, control, or manage the data collection, com-
pilation, and wage determination issuance functions under
the act. Our review of the wage determination activities in
five regions and headquarters showed continued inadequacies,
problems, and obstacles in Labor's attempt to develop and
issue wage rates for federally financed construction based
on prevailing rates determined in accordance with the act's
and Labor's requirements.

Our evaluation of the wage determination files and
inquiries regarding 73 wage determinations at Labor's head-
quarters and five of its regions showed that,, in many in-
stances, these wage rates were not adequately or accurately
determined. About one-half of the area and project determi-
nations we reviewed were not based on surveys Labor made of
wages paid to workers on private projects :in the locality
where the wage rates issued were required to be paid.
Instead, union-negotiated rates were used, on the assumption
that those rates prevailed.

When Labor Hid make surveys, the data collection and
compilation practices were varied and inconsistent within
and among regions and at the headquarters level; even Labor's
basic wage determination regulations ar - procedures were not
always uniformly applied.

Also, when Labor made surveys there were problems in
identifying similar projects and collecting data from con-
tractors on a voluntary basis. Further, Labor deleted,
added, and changed the wage data received without adequate
reason or rationale. As a result, many of the worker classi-
fications and rates issued did not represent those prevail-
ing in the locality.

In our opinion, Labor's procedures for developing and
issuing wage rate determinations provided no assurance that
the rates stipulated actually prevailed for corresponding
classes of workers on similar private construction projects
in the locality.
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PROCEDURES FOR OBTAINING WAGE
DATA AND DETERMINING WAGE RATES

Labor's regulations in 29 C.F.R. Part I provide that
Davis-Bacon Act wage rate determinations must be issued for
construction, alterations, and repair on such varying types
of projects as buildings, bridges, dams, highways, tunnels,
sewers, powerlines, railways, airports (buildings and run-
ways), apartment houses, wharves, levees, canals, dredging,
land clearing, and excavating. Labor generally issues wage
rates under broad classifications, covering building, heavy
construction, highway, and residential construction.

The regulations also require that, to make and issue
wage rate determinations under the act, the Administrator
of the Wage and Hour Division is to conduct a continuing
program of obtaining and compiling wage rate information.

Wage data collected through surveys

The act does not explain how the wage rate information
is to be obtained. The regulations and the Wage and Hour
Division's program encourage the voluntary submission of wage
rate data to Labor's headquarters and regional offices by
contractors, contractors' associations, labor union organi-
zations, public officials, and other interested parties.

If Labor does not have sufficient data to make a wage
rate determination for all crafts that are necessary for
performing the construction under the proposed contract, a
wage rate survey may be conducted in the area. The wage sur-
veys are usually made by Labor's field staff. Occasionally
onsite surveys are made. However, because of limited staff
resources, Labor's surveys generally consist of mail or tele-
phone contact with contractors, contractor associations,
unions, and other parties who might be knowledgeable of wage
rates being paid in the area—requesting voluntary submission
of payment evidence to support such rates paid,

Elements of a wage determination

The act provides that the minimum wage to be paid con-
struction workers:

«* * * shall be based upon the wages that will
be determined * * * to be prevailing for the
corresponding classes of laborers and mechanics
employed on projects of a character similar to
the contract work in the city, town, village,
or other civil subdivision of the State in
which the work is to be performed * * *."
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During its surveys Labor must (1) identify the classes
of workers for whom the determination should be made, (2) fix
the boundaries of the area for which the determination is to
be made, (3) decide what projects are of similar character to
the proposed project, and (4) determine what wages actually
prevail.

Identifying^ classes of workers—The act and Labor's regula-
tions clearly require that the determinations of prevailing
wage rates be for classes of laborers and mechanics corre-
sponding to those who are to work on the proposed construc-
tion project.

Geographic area to be considered—The act and regulations
provide that the area to be considered when determining pre-
vailing wage rates be the city, town, village, or other civil
subdivision of the State in which the work is to be performed.
Labor has defined an area or locality as a county, although
it considers more than one county in many cases.

Projects of a character similar—The regulations provide
that, when making wage rate determinations, projects com-
pleted more than 1 year before the date of the request for
a determination may, but need not, be considered. If there
has been no similar construction within the area in the past
year, wage rates paid on the nearest similar construct \
may be considered.

Labor's manual states that, to make a proper determina-
tion, Labor must establish what projects in the area bear
a similarity in ti.rms of local construction practices to
the proposed project. While Labor generally issues rates
under broad classifications—building, heavy, highway, and
residential construction—it recognizes that, in determining
what projects are of a similar character there may be dis-
similarities in the mode of construction within each broad
classification. For example, in heavy construction, dam
construction does not necessarily.have the same wage rates
as sewer systems.

Labor often considers most federally financed construc-
tion projects when determining projects similar to the pro-
posed project, even though the legislative history of the
act shows that rates should be based on similar private
construction.
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Determining the prevailing rates

The act provides little guidance in defining a prevail-
ing wage rate. Labor has therefore established certain rules
for determining the prevailing rate.

When determining rates, the regulations provide that
Labor consider the following information gathered in its
surveys of projects of a character similar to the proposed
construction:

1. Statements showing wage rates paid on construction
projects. These must show the names and addresses
of contractors, including subcontractors, location,
approximate cost, dates of construction, type of
project, the number of workers employed in each
classification, and the wage rate paid each worker.

2. Signed collective bargaining agreements.

3. Wage rates determined for public construction by
State and local officials pursuant to prevailing
wage legislation.

4. Information furnished by Federal and State agencies.

After obtaining wage payment data during its surveys,
Labor makes a determination, in accordance with regulations,
of the "prevailing wage rate:"

1. The rate of wages paid in an area in which the work
is to be performed, to the majority of those employed
in the classifications to be used on the proposed con-
struction project.

2. In the event there is not a majority paid at the
same rate, then the rate paid to the greater number,
provided such greater number constitutes 30 percent
of those employed. This is called the 30-percent
rule.

3. In the event that no single rate is paid to 30 per-
cent of those employed, the average rate is used.

In applying 1 above, the rate of wages, and in 2 above,
the same rate, mean to the penny. In general, only contrac-
tors who are a party to a union-negotiated collective bar-
gaining agreement pay all workers exactly the same rate.
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t ions

Labor issues or publishes two types of wage determina-
tions—acea determinations and project determinations.
Area determinations are published in the Federal Register
and reflect those rates determined to be prevailing (a) in
a specific geographic area and (b) for the type of construc-
tion described. They are generally published whenever the
area or locality wage pattern for a particular type of con-
struction is well settled and there is a recurring need.
Area determinations have no expiration date but remain in
effect until modified, superseded, or withdrawn.

Project wage determinations are issued at the specific
request of a contracting agency, are applicable to the named
project only, and expire 120 days from date of issuance.
Prior to 1972, Labor's headquarters received agency requests,
and developed and issued project determinations. In 1972
Labor made its 10 regional offices responsible for receiving
requests and developing wage data. At the time of our review,
Labor's regional offices prepared project wage determinations
and, after review and approval by headquarters, mailed the
determinations to th<e contracting agency.

In January 1978 these responsibilities were transferred
back to headquarters—however, regional staff continue to
perform wage surveys at the direction of headquarters for
project as well as area determinations.

Wage and Hour Division manuals

To guide and assist the Washington and regional staff
with making wage surveys and issuing wage determinations, the
Wage and Hour Division headquarters issued in February 1972
the "Interim Manual of Operations for Making Wage Determina-
tions Under Davis-Bacon and Related Acts." The Interim
Manual was replaced in August 1977 by the "Construction Wage
Determination Manual of Operations."

INADEQUACIES AND PROBLEMS IN
LABOR'S COLLECTION 0."'WAGE DATA

We found that about one-half of the 73 area and project
determinations we reviewed at the five selected regions were
not based on surveys made by Labor of wages paid to workers
on private projects in the locality for which the wage rates
issued were required to be paid. Instead, union-negotiated
rates were usually used on the assumption that those rates
prevailed. Similar findings were noted in our review of
530 area determinations issued by headquarters.
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Also, when Labor made surveys the wage data was usually
obtained by mail or telephone and was never verified to con-
tractors' payroll records; the rates and number of workers
paid were also not always accurate. In addition, some surveys
were as much as 6 years old without any update of the wages
or other data.

Labor also encountered problems in its data collection
and compilation process. For example, wage data was fur-
nished to Labor on a volu, cary basis by contractors and
others, and Labor estimates that only about 30 percent of
the contractors submitted data.

Many wage determinations were not
supported by surveys of wages
paid in the locality

Nearly half of the 73 project and area determinations
included in our random sample were not supported by surveys
of wages paid on similar construction projects in the local-
ity. Labor relied on wage rates and corresponding worker
classifications and work practices established in union-
negotiated collective bargaining agreements to set wage
rates in the locality of the construction.

Labor's regulations and manuals provide little guidance
on when and where to conduct wage surveys. They only provide
that, when data on hand is outdated, questioned, or insuffi-
cient for furnishing wage rates to Federal agencies for a
particular locality, consideration must be given to conduct-
ing a survey. However, the availability of collective bar-
gaining rates in a locality may be considered as sufficient
data to indicate that union rates prevail.

We reviewed a random sample of 73 wage determinations—
50 project and 23 area determinations issued or published
between January 1, and June 30, 1976, at the five regions in
our review. We found surveys had not been made for 22 of
the 50 projects and 13 of the 23 area determinations—nearly
50 percent of the 73 projects reviewed.

The tables below show the type of construction and basis
for rates in our sample.
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Table 1

Wage Determinations, by Region and Types
of_Construction, in Our Random Sample

Type of New San Supported
construction YorJ< AtLarxta Chicago Dallas Francisco Total by survey

Bui ld ing 1 8 7
Heavy 1
Highway 2 -
Residential 6 3 4
Water well -
Water and

sewer - ' 1
Combinations

of above • »'
(note a) j6 . . 3 _1

Total 15 15 13

-
1
-

10
2

24
5
2

27
2

10
1
-

22
2

15

..2

15

12

73

2

38

a/Combinations include: bui lding, heavy, highway, and dredging; heavy
and highway; bui lding and heavy; bui lding, heavy, and highway; and

iheavy, water and sewer.

Table 2

W§3<L PlLt.e_Em*"aJLi°.Q.s_5.uJE?P-0.rted and Not Sjjpgorted by
s Conducted by Labor

Project

Region Total

Area
de te rrn^i t\a tions
~~No~
su_rvey Survey

Totals"
"No"

Survey

New York
Atlanta
Chicago
Dallas
San

Francisco

Total

15
15
13
15

15

73

5
3
7
6

1

22

5
7
3
4

_9

28

4
-
2
3

.4

13

1
5
1
2

1

10

9
3
9
9

5

35

6
12
4
6

1.0

38
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In the 35 determinations where surveys were not made,
rates issued by Labor were always those obtained from union-
negotiated collective bargaining agreements.

In the 38 determinations where surveys were made, the
surveys were conducted, generally, by mail or telephone.
In a few instances surveys involved onsite visits to the
contractors. :

Wage surveys not made for
most area determinations

Since 13 of the 23 area determinations in our sample
were not supported by surveys in the locality, we reviewed
the status of surveys completed on all area determinations
in effect nationwide during the period of our review. Labor
estimates that 75 percent of the construction projects in the
Nation use area determination rates. Thus, erroneous wage
rates in these determinations can have the most significant
effect on the cost of Federal or federally assisted construc-
tion and local wage standards. Similar to the findings in
our sample, surveys of wage rates paid to workers had never
been made in localities for most of the. 530 area determina-
tions reviewed. Wage rates were based cm union collective
bargaining agreements.

The area determination concept was developed in the mid-
J960s to eliminate the time and expense involved in issuing
separate project determinations for every construction
project requiring wage rates under the act. Labor hoped to
increase efficiency in handling an ever-increasing workload.

Labor began publishing these rates in the Federal Reg-
ister in August 1973. Because of the relative ease in admin-
istration versus the issuance of separate determinations for
eaci project, Labor has expanded the concept. Between 1973
and 1976 counties covered by area determinations more than
doubled for most types of construction. By October 1976 Labor
maintained 530 area determinations on all types of construc-
tion covering as much as 96 percent of the 3,119 political
subdivisions (counties for the most part) of the United
States, Guam,, Puerto Rico and the Virgin Islands.
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Percent of
Determinations Counties covered at total counties
Type .Number Dec. 1973 Oct. 1976 at Oct. 1976

Building 190 529 1,157 37
He-wy 2 637 1,868 60
Highway 28 2,348 2,993 96
Residential 131 275 677 22
Other

(note a) 179 - 1,488 48

Total b/530

a/Combinations of two or more types listed above, and a small
number for construction not otherwise classified (such as
flood control, dredging, and water and sewer). Also, 1973
data not obtained.

b/The number of area determinations had increased to 648 at
December 1977.

We asked Labor to provide the basis for wage rates
published in each of the 530 wage determinations in effect
in October 1976. Data furnished by the Labor staff showed
no surveys were made for 302 (57 percent) of the determina-
tions. Some determinations for which no surveys were made
covered multiple counties (both urban and rural) and even
entire States.

In all areas covered by the 302 wage determinations
Labor based its determinations on union rates from collec-
tive bargaining agreements. These negotiated union wage
rates and worker classifications were published as prevailing.
Moreover, on receipt of new agreements from local or inter-
national union offices, Labor's headquarters staff routinely
published changes to the wage rates in the Federal Register.

Also, when determining the rates for the area determina-
tions, Labor's headquarters staff sometimes required payment
evidence; however, verification that the rotes were being
paid in the locality generally consisted of a phone call
to the local union business agent or a signatory contrac-
tor. Labor did not determine how many workers were paid the
rates in the locality or the extent of nonunion wages pa»,tj.
to workers engaged in similar work in the area.

For the remaining 228 area determinae' .is, the Labor
t,taff, Department of Housing and urban Devfciopme.it (HUD), or
State highway departments had conducted surveys. Nonunion
rates had been determined to prevail in about 82 percent of
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these areas (186), mixed union and nonunion rates in about
8 percent (18), and union rates in the remaining 10 percent
(24).

We found also that many surveys were old. For example,
146 of the surveys had been completed more than 1 year before
the October 1976 index we reviewed. Survey data on 32 of
these determinations was more than 3 years old (the oldest
was more than 6 years old).

Labor's practice of issuing area determinations may
alleviate its workload, but its practice of relying for the
most part on collective bargaining agreements favors the
organized segment of the industry and supports higher rates
that may not prevail and, conversely, discriminates against
the nonunion segment. Also, by not updating its surveys
Labor may support lower wage rates than may actually prevail
in the locality. The procedures for developing and maintain-
ing this program provide no assurance that rates issued ac-
tually prevail in the localities covered by the determination.

Labor's problems in obtaining . .:.
wage data through the voluntary
submission program . '

The Davis-Bacon Act does not require construction
contractors—in the private or public sector—to provide
wage information to Labor for use in making its wage surveys
and issuing wage determinations. Labor's regulations provide
for the voluntary submission of wage data from contractors,
unions, contractor associations, and other interested parties
to obtain up-to-dete information. Lebor needs the volunfcaty
cooperation of the contractors. Such cooperation, however,
is not easy to obtain, nor is it easy to obtain data on the
universe of construction activity in a county or project area.

We tried to (1) identify and contact all construction
contractors in each of the 30 localities where we made wage
surveys, (2) determine all projects of a character similar
to the proposed Federal construction, and (3) obtain wage
rates paid to all classes of workers from contractors' pay-
rolls and related records. However, this proved to be a
formidable task that was impossible to perform with complete
assurance that all wage rate data was obtained.

We met with contractors, when possible, and were able
to convince many of the need for current wage data in our
review. However, in several surveys in each of the five
regions, contact could not be made or contractors refused
to provide any data.
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Following are some of the problems we encountered:

—Initial contact was difficult with contractors--
many would not return calls.

—Records were not always kept on projects, or they
were in storage and could not be readily retrieved.

—Contractors were too busy to cooperate and search
files for data.

—Many would furnish data verbally, but refused any
verification with records.

—Contractors who had worked in the locality were from
other counties. Data was obtained by telephone con-
tact and without verification.

Labor has recognized the problem of obtaining wage
data voluntarily in its "Construction Wage Determinations
Manual of Operations," which states

"In order to obtain a complete wage picture, it
is essential to have as many firms as possible
participating in our surveys. Unfortunately,
contractor response to letters requesting wage
information on known projects which have been
shown on Dodge Reports (reports of construction
activity] is sporadic at best. Furthermore,
second request letters seldom produce additional
responses -."

This difficulty has been highlighted by the Labor staff
in interviews with our staff and in memorandums accompanying
their surveys in most of the regions we visited. Examples
of the regional offj.ce comments are presented in appendix. IV.

Labor obtains only limited wage data

The problem of voluntary wage data collection is further
highlighted by the limited amount of data received on in-
dividual projects in surveys. Labor obtained individual
wage rates for only <ne worker classification for projects
costing as much as $2 million. We found examples where data
on only a few employees was obtained on large projects in
most regions visited.

45



Examples of the total wage data received by Labor on
projects.surveyed in some localities follow.

Labor region
County and State

Atlanta:
Dickson County,
Tennessee

Spartanburg County,
South Carolina

New York:
Middlesex County,

New Jersey
Orange County,

New York
Dallas:

Gregg County, Texas
San Francisco:

Stanislaus County,
California

Project cost

$ 702,000

800,000

2,000,000
2,000,000
1,500,000

2,000,000

3,000,000

Total wage data
on project

"Worker
classifi- Number of
cations employees

3

2

1
4
3

9

17

7
12
13

Inclusion of data on the many unreported workers on
such projects could affect the prevailing wage rates issued.
Without including data on all workers in the locality who
worked on similar projects, there is no assurance the issued
rates are thope that actually prevail.

We also attempted to determine the response rate on all
Labor surveys in five regions, but found that some files were
incomplete. The average response rate on the 14 surveys
where data were available was about 58 percent, ranging from
5 to 100 percent.

However, Labor estimates that, nationwide, data will be
received on only about 30 percent of the construction proj-
ects it. identified and the contractors it contacted. Thus,
wage rates for workers on 70 percent of the construction
projects identified are not included in its surveys. Based
on the results of Labor's efforts, it appears that an ade-
quate wage rate survey with participation on a voluntary
basis may be impossible to accomplish.
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Labor did not verify the wage
data obtained in surveys

The vast majority of the wage and classificacion data
was obtained by Labor's wage determination staff by mail and
telephone. Consequently, payrolls were rarely obtained or
reviewed.

Moreover, there were no formal procedures or require-
ments in Labor's regulations or manuals for the staff to
verify data to payroll records—even on a sample basis.
Without some verification, Labor has no assurance that the
rates and classifications furnished were actually paid to
the number of employees reported on the project.

In some instances, we were able to check the data Labor
obtained from contractors in its surveys with data we obtained
from payroll records. In most cases, we found differences in
the rates and classifications.

In many cases the contractors we contacted could not
explain the differences in the data we noted from their
records and the data given to Labor. Some did not even
remember providing data to Labor. In other cases, Labor
obtained data from a contractor and contractor association
representative with both sets of data being somewhat dif-
ferent. When we visited the contractor we obtained stilT.
different data from the contractor's records. Some examples
of different rates and classifications noted by us are pre-
sented in appendix V.

LABOR IS STILL ISSUING INACCURATE
WAGE RATE DETERMINATIONS

Our review of the wage determination files for the
73 wage determinations showed that in many cases the wage
rates were not adequately or accurately determined and
seldom represented the prevailing wages paid in the locali-
ties. In collecting and compiling data from surveys for
making wage determinations, the practices were varied and
inconsistent within and among the five regions and at the
headquarters level: even Labor's basic wage determination
regulations and procedures were not always uniformly applied.

When surveys were made by Labor, its staff frequently
deleted, added, and changed the wage data received without
adequate reason or rationale. Rates from surveys that were
higher than union rates were not used or they were adjusted
downward; conversely, rates that were considered by the Labor
staff to be too low or were lower than those issued in prior
determinations were deleted, increased, or not issued.
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Labor still followed some of the questionable practices
and procedures we identified in prior reports. Labor (1) con-
tinued to use wages paid on Federal projects where Labor had
previously stipulated rates to be paid, (2) applied data from
surveys to projects that were not of a character similar to
the proposed Federal construction, (3) extended wage rates
to adjacent and nonadjacent counties, (4) included wages
paid to the same contractor work force in the compilation
base for as many projects as the contractor furnished data,
and (5) applied its 30-percent rule, which can inflate wage
rates.

We tried to quantify the errors, variations, and incon-
sistencies in procedures, especially where rates were sup-
ported by surveys, but the files in some regions were so
poorly documented and incomplete, or could not be located?
that this was impossible.

When surveys were made Labor deleted,
added, and changed wage data without
adequate reason or rationale

Labor's regulations and its manuals provide that data
from wage surveys may be omitted if it is not (1) from proj-
ects of a character similar to the proposed project, (2) in
the appropriate time frame (past 12 months), or (3) from
the same locality as the proposed project. Otherwise, data
from surveys are to be utilized in computing prevailing
wages for classifications. However, these basic criteria
ware often not followed by regional offices, and the prac-
t.rces and procedures for compiling data and computing wage
rates were not uniformly or consistently applied within or
among regions and the headquarters office.

Our review showed that wage rates were deleted, added,
or adjusted (both up and down); worker classifications were
deleted, changed, or combined; these deletions and adjust-
ments frequently were not. supported by data obtained in the
surveys, and the basis or rationale for the action was not
always adequately documented by Labor officials.

More specifically, in some cases the Labor staff
(1) added classifications at union-negotiated rates on which
no data were received in the survey, (2) adjusted a rate,
after union protest on a multicounty survey, and issued
rates from combined counties on all other classifications,
(3) generally deleted the lowest rates, and (4) contrary to
Labor's regulations, deleted and did not use data obtained
in the survey on a piece rate basis. '
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These inconsistencies and questionable practices are
detailed in the examples obtained from surveys by Labor
staff at the five regions we visited. These are presented
in more detail in appendix VI.

Labor continues to use wage rates paid on
Federal projects when determining wage rates

Even though the legislative intent of the act provided
that rates issued should be based on those that prevailed in
similar private construction, Labor obtained arid used rates
from Federal or federally assisted projects on which Davis-
Bacon Act rates had previously been required. In our review
of the 73 projects we noted instances where the use of rates
from such projects contributed to the issuance of rates that
were higher or lower than those prevailing in the private
sector. Also, when inaccurate wage rates were prescribed
for Federal projects the inclusion of these projects in sub-
sequent surveys would compound and sustain the errors.

Wage analysts and specialists in all regions visited,
except New York, included federally funded projects in their
wage "Jdte surveys. The wage analyst in New York said that
he does not use Federal projects if he has enough data from
private sources because of their potential for distortion
and inflationary impact. He said that, in 25 wage surveys
he completed over a 2-year period, he included a Government
project only once.

Examples of where Federal projects were included in the
Labor surveys and the effect of deleting these projects from
surveys are presented in appendix VII.

Labor used projects not of a character
similar to the Federal contract work

Labor's surveys included wage data from projects that
were not always of a character similar to the proposed
projects.

The act provides that the minimum wages paid to construc-
tion workers be based on wages determined to be prevailing
fot corresponding classes of laborers and mechanics employed
on projects of a character similar to the contract work in
the city, town, village, or political subdivision where the
work is to be performed. To determine prevailing rates
Labor, in its instructions, classified construction into the
broad classifications of building, heavy, highway, and resi-
dential construction. However, in each of these categories
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there are many dissimilarities in local labor practices and
related wages due to the size, type, and complexity of
construction.

Labor's surveys did not always account for these dis-
similarities, and the resulting rates were applied to all
agency projects. An analysis of the data received in surveys
indicate wage differences in rates on varying construction
projects within each broad classification. As a result, many
of the wage rates prescribed by Labor, were not based on
similar construction work.

We found examples of dissimilar projects in surveys and
the application of rates to dissimilar Federal projects in
four of the five regions visited during pur review. Some
examples are listed in appendix VIII.

Labor still extending wage rates to
adjacent and nonadjacent counties

The act and implementing regulations provide that the
area to be considered when determining prevailing wage rates
be the city, town, village, or other civil subdivision of the
State in which the work is to be performed. The regulations
also provide that, if there has been no similar construction
within the area in the past year, wage rates paid on the
nearest similar construction may be considered. Labor's
manual instructions provide that, when conducting wage sur-
veys, adjacent county data may be included in the data col-
lection process, except that metropolitan data generally
should not be used to produce data for a rural county or
vice versa.

Our review showed that wage rates determined in several
counties, both supported and not supported by surveys, were
extended to and issued for projects in adjacent and non-
adjacent counties, even though an adequate basis generally
existed for issuing prevailing rates based on the labcr
force and construction data in the locality. This procedure
has resulted in the application of rates from noncontiguous
counties and the use of union rates in predominately nonunion
areas. Moreover, the use of wage rates from another area is
not. in accord with the act's intent, which was to maintain
the local wage rate structure and not raise or lower wages
on the basis of rates prevailing in other areas.

Of the 73 determinations in our sample, files were suffi-
ciently complete on 56 to determine the sources of rates
issued. Eighteen, nearly one-third, were based on rates
extended from other counties. One county had been used for
two nonadjacent county determinations in our sample.
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Examples illustrating this problem are presented in
appendix IX.

Labor's duplicate counting of the
same workers distorts survey results

The interim manual provides that the Labor staff should
collect data by project rather than on individual mechanics
or laborers working in the locality on similar projects.
Union business agents, association representatives, and con-
tractors can furnish data on the same labor force working
on several projects. Such data overstates the number of
employees in the locality and can bias the rates issued.

To illustrate, a county may have only 2 contractors, A
,and B, employing 15 and 5 carpenters, respectively. Con-
tractor A worked on one large project for a full year and
reported the rate paid to each of his 15 carpenters at $7.00
an hour. Contractor B's labor force worked on 10 smaller
projects during the same year and reported each carpenter
on each project earned $10 per hour. The Labor staff would
compile this data as follows:

A—15 carpenters @ $ 7.00
B—50 carpenters @ $10.00

The resulting rate, based on majority rule but representing
a wage rate paid to only 25 percent of the carpenters in the
locality, would be issued at $10.00 per hour.

Labor's procedures do not call for identifying indivi-
dual workers on each project. Payment evidence data from
contractors was not always available in the files. When
evidence Wcs available contractors occasionally noted that
craftsmen or laborers listed on one project were the same
individuals that were reported on in another project that -
was also in the survey. Many of the surveys we reviewed
contained wage data from contractors who reported on more
than one project.

Several examples of this questionable practice and its
effect on wage rates are presented in appendix X.

Labor's 30-percent rule results in
unrealistic wageCrates

Labor's application of its 30-percent rule—using the
rates paid to at least 30 percent of each classification
of workers to be covered in the determination—as a method
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for determining the prevailing wage rates in an area has
led to some unrealistic wage rates. The rule has resulted,
in some cases, in the issuance of significantly higher or
lower rates than are actually paid to the majority of workers
engaged in similar construction in the area.

Labor's regulations define the prevailing wage rate as.--'
the wage rates paid in the area in which the work is to be
performed to the majority of those employed in each classifi-
cation on similar construction in. the area. When the majority
is not paid the same rate, the prevailing rate shall be con-
sidered to be the rate paid to the greatest number, provided
it constitutes at least 30 percent of those employed. If less
than 30 percent of those employed receive the same rate, then
the average rate shall be considered to be the prevailing
rate.

In areas where unions have organized at least 30 percent
of the construction workers, their wage scales have Rn excel-
lent chance of becoming the prevailing rate, even though
70 percent of the rates paid to other workers may vary by
small amounts. Once a rate has been established, its chances
of influencing future determinations are high, because in
many cases Labor considers the previous rate when it estab-
lishes new rates.

Union pay scales, which are set forth in collective
bargaining agreements, are uniform; open-shop contractors
generally recognize different skill categories, time in serv-
ice, productivity, and other factors when establishing wage
scales. Thus,- it is unlikely to find open-shop contractors
paying most of their employees the same wage, as is true
under union collective bargaining agreements.

An illustration of higher wage rates established by
Labor was the wage rate of $12.40 an hour determined to be
prevailing for painters in Carson City County, Nevada, on
the basis of results of a wage survey of 11 projects in the
area. The survey showed that, out of eight painters, three
were paid at the $12.40 hourly rate and five were paid hourly
rates between $6.25 and $9.00, as follows:

Number of painters Hourly wage
ejnjploygd[ (4 of the 11 projects) rate paid

2 $ 6.25
2 8.74
1 9.00
3 12.40
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In issuing the $12.40 rate paid to 37.5 percent of the
painters as the prevailing rate, the 30-percent rule gives
no consideration to the lower rates paid the other five—
the majority of the eight workers. Thus, any contractors
employing painters at the lower rates would have had to
increase painter's wages by as much as $6.15 an hour if they
obtained work on federally financed construction in the area.

In another area, use of the 30-percent rule in Mineral
County, Nevada, led to the adoption of the lowest pay rate
as the prevailing rate. Labor determined the wage rate of
$3.50 an hour to be prevailing for laborers on the basis of
a wage survey which showed 5 of 11 laborers were paid that
rate. The six other laborers were paid rates between $4 and
$7.90 an hour.

.Number of laborers Hourly wage
employed rate paid

5 $3o50
3 4.00
2 5.55
1 7.90

In prescribing $3.50 as the minimum hourly rate, Labor
gave nc consideration to the higher wage rate paid to 6—the
majority—of the 11 workers covered by the wage survey.

LABOR ISSUED INCORRECT
WAGE DETERMINATIONS

Labor's regulations and procedures require the contract-
ing agency to review the Federal Register to determine whether
an area determination is in effect and, if so, the agency
must incorporate the wage rates into the construction con-
tracts that are subject to the act. If an area determination
that covers the type of work in the contract has not been
published in the Register, the regulations require that the
contracting agency submit a request for a project determina-
tion to Labor. Based on the descriptions of the construction
projects furnished by agencies, Labor issues prevailing wage
rates for the type of construction involved.

During our review we identified instances where Labor
furnished wage rates to agencies on a project (1) not covered
by the Davis-Bacon Act and (2) of a different type of con-
struction than that described by the agency. These examples
are described in appendix XI.
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THE ACCURACY OF LABOR'S WAGE DETERMINATIONS
IS ALSO QUESTIONED BY THE WAGE APPEALS BOARD

Since 1975, the number of cases involving Labor's wage
determination activities appealed to the Wage Appeals Board
have been increasing. In 1975 only 13 cases were appealed
to the Board, in 1976 these increased to 19, and in 1977
there were 34 appeals.

Of the 34 cases filed with the Board in 1977, 17 dealt
with Labor's administration of wage determinations under the
act. We analyzed the 17 cases and found that the Board had
rendered decisions in 13 cases. The remaining four cases
were either dismissed or withdrawn.

In 12 of the 13 cases where the Board rendered a deci-
sion, the Board disagreed with Labor's administrative prac-
tices and identified problems similar to those discussed
in our report. For example, the Board directed Labor to
(1) conduct wage surveys, (2) use only projects of a charac-
ter similar to the Federal project, (3) conduct a survey to
determine that rates are actually being paid, and (4) use
all data obtained in surveys.

In some of the cases where Labor was overruled, it was
directed to perform another survey, which resulted in lower
rates being established and used. An example was decision
WAB-77-2, dated October 21, 1977—which involved construction
of dual bridges over Mobile Bay, Alabama. (This case was the
subject of a report by us. I/)

Labor had ruled that the State of Alabama had to use
heavy construction wage rates rather than highway rates for
a certain portion of the project. Heavy rates were about
twice the highway rates.

The Board ruled against Labor and said that the projects
used by Labor as a basis for setting the wage rates were not
similar to the bridge construction except in the broadest
sense of the term. Labor's survey included wage rate infor-
mation from railroad, dock or waterfront, and. industrial site

I/See app. XIV for our report, "Inaccurate Davis-Bacon Act
Wage Determination Applicable to Alabama Mobile Bay Bridge
Project I-65-((85) Overruled By the Wage Appeals Board"
(HRD-78-128, June 20, 1978).
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construction projects, dam repairs, and other miscellaneous
projects. The Board directed Labor to issue new wage
determination.

As a result, Labor made a new wage survey of bridge
construction in Mobile County and included other bridge
construction work at highway r-fces. Based on its survey,
Labor issued a new wage deteriv iation for bridge construc-
tion work in Alabama which contained wage rates considerably
lower than its previous determination. \

Examples of wage rate decreases included

—carpenters from $9.32 an houi. \to $4*50, a decrease
of $4.82; '

—electricians from $10.49 an hour to $5.80, a decrease
of $4.69;

—piledrivermen from $9.59 an hour to $4.25, a decrease
of $5.34; and

—crane operators from $9.77 an hour to $5.00, a decrease
of $4.77.

The contracting officer for the Alabama State Highway
Department stated tiiat the State will realize some savings
in construction costs by use of the new lower wage rates
for completing the remaining work on the Mobile Bay Bridge
project.

In still another case in which the Board overruled Labor
in 1977 (WAB-77-19, Dec. 30, 1977), the Board admonished
Labor:

"After analysis of the oral testimony presented at
the hearing and a study of the briefs submitted by
the interested parties, it appears to the Board
that the Department of Labor has in this case and
in other recent cases before the Board given in-
sufficient weight to the plain language of the
Davis-Bacon Act and the related statutes * * *.
The operation of the statute should be to reflect
the local wages, not to establish new wage pay-
ment practices. In this and the other recent
cases it appears that the Assistant Administra-
tor's attempts to standardize procedures have
resulted in the introduction of new rates into
the applicable area rather than reflecting those
waqe rates already there."
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Thus, the Wage Appeals Board's findings and decisions
support our views that Labor has frequently issuejd inaccurate
wage determinations and, in general, poorly administered.the
Davis-Bacon Act.

AUTOMATING THE WAGE DETERMINATION
PROGRAM IF 'UNLIKELY TO PROVIDE
ACCURATE PETERMIHATIONS

Labor initieited action in 1973 to review the possibility
of automating its wage determination program and, by June 30,
1978, efforts were under way to establish an automated system.
Labor has experienced trouble in tliis endeavor and has found
it more difficult than anticipated to design a system to
provide reliable data to issue accurate wage determinations.

In an earlier report I/ we recommended that Labor change
its system for compiling and issuing wage data from a manual
operation to an automatic data processing system. Potential
advantages of using automation in the wage determination
program had been noted in a Labor report on an internal re-
view of operations in July 1969.

No action was taken, however, until 1973, when a
Department-wide automatic data processing study recommended
a feasibility study to investigate the benefits of automat-
ing wage determination processing under the act. Based on
its efforts during 1974 and 1975 to review the feasibility
of providing computer support to the Davis-Bacon Act wage
determination staff, Labor management approved and funded a
project to develop a computer-based data collection and wage
computation system.

In February 1976, after evaluating proposals from eight
firms, Labor awarded a contract for $500,000 to a firm in
Maryland. The statement of work called for 10 task and
3 subtask efforts beginning with the performance of a re-
quirement analysis and conceptual automated system design,
continuing with performance of the detailed design, develop-
ment, and test of the automated system, and concluding with
the provision for documentation, training, data conversion,
and optional maintenance. The schedule provided that the
system be implemented by May 1977, with an optional 6-month
maintenance period concluding in November 1977.

l/"Construction Costs for Certain Federally Financed Housing
Projects Increased Due to Inappropriate Minimum Wage Rate
Determinations" (B-146842, Aug. 12, 1970).
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In early 1977, with only 3 of the 10 tasks completed or
in process and contract costs approaching the $500,000 con-
tract value, Labor reevaluated the feasibility of continuing
the project with the same contractor under a different type
of contract or, again, soliciting competitive proposals from
firms for the balance of the work to complete the system.
Labor decided to continue with the same contractor on a sole-,
source basis undeu a cost plus award fee arrangement. The
contract was modified in July 1977—costs vere increased to.
$1,329,131 and the schedule extended 22 months to Septem-
ber 30, 1979. "'

In justifying continuance of the contract, Labor stated
that the contractor had "successfully completed, with distinc-
tion, the performance of tasks 1, 2, and 3—it has consist-
ently received high evaluation on the work performed to date."

Howevei, by June 30, 1978, a Labor evaluation of costs
and technical and managerial performance under the contract
revealed slippage. About $1.1 million (81 percent) of the
total amount funded for the contract had been expended as of
June 30, 1978, and it appeared that additional funding would
be necessary to complete the project. Labor officials told
us that the contractor attributed the schedule slippage to
system design complexities and turnover of staff.

Labor renegotiated the contract in September 1978 from
a cost plus award fee arrangement to firm fixed price. Work
segments were restructured into four components: (1) collec-
tive bargaining agreements, (2) an analysis task, (3) data
collection/wage computation, and (4) wage information. The
collective bargaining component is to be completed with op-
tions that can be exercised by the Government on the remain-
ing segments. The options are to be exercised only if the
contractor successfully completed the first segment within
cost and schedule. If the contractor performs the balance
of the work as planned and Labor exercises options in the
contract, the project will have experienced a delay of
26 months and cost about $1.6 million.

We reviewed the contract specifications and data de-
veloped by the contractor to date. Our review showed that

—voluntary participation in the wage collection program
will be as it is today;

—there are no special plans to verify contractor, union,
or association data furnished;

—input editing operations planned will still allow for
additions, deletions, and adjustments to data.
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The problems in :.he present manual operations will apparently
continue under ttve computer-based system. It does not appear
at this time that the entire wage determination function will
be automated, but, if it is, we btlieve that administrative
and system deficiencies identified in our report will con-
tinue to exist.

LABOR COMMENTS AND OUR EVALUATION

Labor stated that our analysis of its administration of
the Davis-Ba^on Act contained fundamental misconceptions and
errors. Labor said our sample of 73 area and. project determi-
nations—which include 50 project and 23 area determinations—
W3\s too small to be representative and was inadequate.

•i

We disagree. Our conclusion and belief that the
Davis-Bacon Act is impractical to administer and that Labor
has issued inaccurate wage rates are based on well documented
and adequately supported findings developed during a review
of a cross section of Labor's area and project determinations.

We recognize that our sample was small, but it was made
on a random basis and stratified to the number of wage deter-
minations issued during the period, and therefore it is rep-
resentative of the determinations issued in the regions we
reviewed. Moreover, our review was made at 50 percent of
Labor's 10 regions, included all sections of the country,
and included regions with (1) areas with much construction
activity (in dollars), (2) areas with large numbers of con-
struction workers, (3) both industrial and rural States, and
(4) areas with high and low union representation.

Labor also took issue with all of our findings presented
in this chapter on inadequacies in program administration
and inaccurate wage determinations. Presented below is our
evaluation of Labor's comments on our findings that many
wage determinations were not supported by surveys (the wage
rates issued were mainly based on union collective bargain-
ing agreements), the effects of Labor's 30-percent rule,
and the automation of the wage determination process. Our
evaluation of Labor's comments on our other findings are
presented in the appropriate appendixes (IV through XI).

Lack of wage surveys

Labor stated that our comments on the lack of surveys
for many wage determinations were based on an erroneous
assumption that accurate wage rates can only be determined
in one way—a rigid adherence to the survey process in every
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instance. It stated that surveys are unnecessary, in some
cases, because through maintaining a continuing liaison with
contracting agencies, contractor and labor groups, and others
interested and knowledgeable about construction in the various
parts of the country, Labor has been able to develop and up-
date economic information on the construction industry. This,
Labor said, on many occasions, gives a clear indication as to
whether open shop or union wages prevail for a particular
civil subdivision or for certain crafts in the subdivision.
But where there is uncertainty as to whether open shop or
union rates prevail, and when sources indicate nonunion rates
prevail, Labor said a survey is made.

We disagree with Labor's assertions regarding the ade-
quacy of its wage survey and data collection system. We
found no systematic planning, control, or management of the
data collection functions. We could not substantiate through
a review of the files or discussions with Labor officials
that continuing liaison with agencies, contractors, and labor
groups provides Labor with sufficient economic information
on the construction industry to give a clear indication as
to whether open shop or collectively bargained rates pre-
vailed. We found no data in the files, either in the field
or headquarters, relating to "economic information" in each
county.

In counties where no surveys had been made, the files
contained information identifying the union local having
jurisdiction in the county and, sometimes, collective bar-
gaining agreements, if applicable. This information was
sent to the field offices from Labor headquarters in 1972,
when the wage activity was decentralized. There was no
other support, either at headquarters or the field, to show
what wages prevailed in the locality. In January 1978 the
wage issuance function was again centralized at Labor head-
quarters. Thus, the function is now performed by head-
quarters staff, which is further removed from the localities
and has less knowledge than regional staff of local wages
and area practices.

Given the everchanging makeup of the construction in-
dustry, it is logical that current wage surveys should be
the primary method for collecting wage data and determining
accurate prevailing rates. Labor asserts that it conducts
surveys wherever and whenever needed; this is contrary to
what we found. Surveys are conducted generally on an ad hoc
basis, in response to protests or complaints or recognition
that file data were so far out of date that they were
no longer useful.
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Labor's wage rates are based mainly
on collectj.ve bargaining agreements

Labor stated that, when information is available to
indicate that negotiated rates prevail, the collectively
bargained agreement is used to insure that accurate rates
are reflected. Labor asserts, however, that where doubt
exists as to whether union rates do prevail, they are re-
solved by undertaking a survey.

Our review indicated that Labor made few surveys to
determine whether union rates prevailed. Generally, if
Labor had a collective bargaining agreement in its files
that covered the locality where a determination was re-
quested, in the absence of survey data it issued the union
rates.

For the most part, Labor had no other information in
its files to show that union rates prevailed. We asked
Labor staff for additional data showing that union rates
prevailed, but they had none,

Lack of surveys fora rea d e t e rmi n a t ions

Labor said that the percentage of area determinations
which are current is constantly increasing. Labor said
that it had analyzed each of its 9,516 county schedules—
which list the wage rates issued in the counties—and found
that 78 percent of the wage rates were set in the past year,
and only 3 percent were more than 3 years old. Labor said
this provides a more accurate and up-to-date description of
the status of Davis-Bacon wage determinations than the infor-
mation in our report.

We believe Labor's figures are misleading. For one
thing, the updating of the county schedules was not ail
based on surveys showing the wages that prevailed in the
local areas covered by the determinations. We asked Labor
officials to provide us information about those schedules
that are updated by surveys. Labor officials stated that
they were unable to provide this information; the updating
data was not developed this way. Thus, in the absence of
such information, we were unable to determine how many
schedules were based on surveys or other valid documentation
of wages being paid in the counties, as opposed to merely
establishing current wage rates based on collective bargain-
ing agreements without assurances that those rates actually
prevailed in the counties.
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Labor's 30-percent rule

Labor said the 30-percent rule is not established as
being inflationary. It cited as support (1) a study by the
Council on Wage and Price Stability, which showed in some
cases that Labor's Davis-Bacon wage rates were lower by
2.7 percent than the average rate for commercial construction
and (2) a study it made of 1,609 craft classifications where
surveys were made, which showed that the 30-percent rule pro-
duced a prevailing wage rate very close to the average rate
in a locality. For this reason, Labor said it cannot concur
with our criticism that the 30-percent rule results in in-
flated and unrealistic wage rates. Labor stated also that
the 30-percent rule has been applied consistently since 1935
and was reviewed in depth in 1962 by the House Special Sub-
committee on Labor, which strongly supported its continued
use *

In our opinion, the inflationary impact of the 30-percent
rule is demonstrated by the example on page 52 of this report;
this is one of the examples we found during our review.
Moreover, the potentially adverse effect on the workers (if
Labor established wage rates that are lower than those pre-
vailing, and workers were actually paid those lower rates)
is illustrated in our examples on page 53, where the
30-percent rule resulted in significantly lower wage rates
than what the majority of workers were receiving. Similar
examples were reported in our prior reports on the problems
in Davis-Bacon administration.

Labor's statement that the 1962 report by the House
Special Subcommittee on Labor strongly supported continued
use of the 30-percent rule was used out of context and is
misleading. Our review of the report shows that the major-
ity of the Subcommittee believed that Labor's use of the
30-percent rule (1) was not legislatively authorized and
(2) had led to difficulties and justified criticism. It
recommended that the 30-perc nt rule be established legis-
latively. However, no action has been taken on this pro~
posal in the ensuing 17 years.

Moreover, the Subcommittee's minority opposed the
30-percent ruJe and concluded that, by legislating its use
as the majority suggested, the Secretary could avoid being
accused of doing wrong because he would be following a
specific statutory direction—this, the minority members
stated, would be ridiculous and superficial. They recom-
mended that the 30-percent rule be abandoned.
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We believe Labor also used the Council on Wage and
Price Stability's study out of context. The Council relied
on a Bureau of Labor Statistics special survey of union,
nonunion, and average wages in 19 cities classified as
Standard Metropolitan Statistical Areas. These are large
metropolitan areas that are typically union areas in most
types of construction. This is acknowledged by the Council's
study, which states "The Special Survey includes mostly large
cities, whose degrees of unionization or patterns of indus-
trial organizations may differ from that of other smaller
cities." The Council also said the special survey covered
the Standard Metropolitan Statistical Areas, whereas the
Davis-Bacon rates do not necessarily encompass the entire
areas.

Another significant fact, which was acknowledged by the
Council, is that its wage comparisons did not include fringe
be.. ?f its (which must be paid along with the basic wage rate)
which, the Council states, are likely to be larger for union
than for nonunion workers. In our review, we found for
example at a New Jersey project in October 1976, that the
union fringe benefits ranged from about $1 to over $4 an
hour, depending on the craft and locality. A study by the
Massachusetts Institute of Technology showed that, on average,
both the level o£ benefits and the proportion of nonunion em-
ployees receiving them are much lower than those in the union
sector. The study said that for union employees the fringe
benefits comprise a substantial proportion of hourly earnings
.ranging from 10 to over 20 percent of the basic hourly wage.

Labor also cited its study in fiscal year 1978 showing
that, where surveys were made, the 30-percent rule resulted
in nearly a 50-50 split between higher and lower than the
average wage rate, with a difference of only 9 cents higher
on the overall average. Labor's study showed that the 9 cents
difference higher rate is made up of an average of 88 cents
higher rates for 20 percent of the classifications at union
rates and 10 cents lower rates for 80 percent of the classi-
fications at nonunion rates. The union-negotiated rates did
not include fringe benefits. This means that, when nonunion
rates were determined by the 30-percent rule, wages were ,
10 cents an hour lower than an average rate. When union
rates were determined by the 30-percent rule, they were
88 cents higher—adding $2 or $3 for fsinge benefits would
make this even more dramatic.

Thus, it appears that the 30-percent rule application
frequently does not produce data that is very close to the
average rate in A locality, except maybe in predominately
nonunion areas.



It is our view that the application of the 30-percei
rule is most widely abused by Labor in localities where no
surveys have ever been conducted. Labor has determined
that a wage may be considered prevailing if it is paid, to
the exact penny, to 30 percent of those in one classification.

Pay rates to the exact penny are set for the most part only
by union collective bargaining agreements. Nonunion con-
tractors customarily vary rates of pay to workers to account
for .experience, seniority, productivity, etc.

As a result, in localities where Labor believes (but
may not know for sure) that unions have organized at least
30 percent of the workers, the union rate generally prevails
in all counties within the jurisdiction of the agreement.
Beginnincj on page 42 we discuss area determinations which
are frequently based on collective bargaining agreements.
Labor does not verify that at least 30 percent of the workers
in the locality are working on projects of a character similar
to and being paid at the union rate. There was no data in the
Labor files, either at headquarters or the regions, to support
many of these wage determinations.

Thus, application of the 30-percent rule in this manner
has frequently assured that union rates prevailed in many
localities covered by collective bargaining agreements until
a protest is received.

PJL?_?°î PWUP REVIEW SHOWS THAT LABOR'S
PROGRAM IMPROVEMENTS ARE NOT EFFECTIVE

Labor stated that its management of the program is being
constantly improved. It stated that in the past 2 years it
has taken active steps to increase its efficiency in admin-
istering the Davis-Bacon Act to the fullest possible extent.
It cited the following:

--Processing of project wage decision requests through
the regional offices has been eliminated to avoid
duplication of effort and to reduce possible error
resulting from both regional office and national
office handling.

--Intensive training of the 10 regional wage specialists
hd.T been undertaker, to assure a uniform approach to
the wage determination program on a nationwide basis
mill to have an informed center of responsibility for
the program in each region.
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—New sections have been added to the Field Office
Operations Handbook, and the Construction Wage Deter-
mination Manual of Operations has been updated and
published.

—All regulations relating to the issuance of wage
determinations in this program are in the process of
being reviewed to provide full guidance to contract-
ing agencies and other users of Department interpre-
tive positions and procedures.

In our opinion, these actions will not help Labor in-
crease the efficiency of the administration of the act.
In one case the action taken may be counterproductive, in
another the action apparently hasn't yet been initiated, and
in yet another the action will not assist Labor in issuing
current and accurate prevailing wage rates. Our evaluation
of each of Labor's comments follows.

Centralizing the processing of requests

Field staffs were established in 1972 to insure that
the Labor staff responsible for developing and issuing wage
determinations would be better able to have current knowledge
of local construction industry and area practices. Under the
current system, where determinations are handled at the head-
quarters, those most knowledgeable of the locality have been
eliminated from the wage determination issuance process. In
our opinion, this has resulted in the loss of a check and
balance function formerly performed in part by each group.

For example, the headquarters staff recently eliminated
separate wage schedules for paving and utilities projects
associated with building construction in Texas, although
this had been a longstanding area practice in the State and
recognized as such by tabor's field staff. The action was
later reversed by the Wage Appeals Board. In recent cases,
the headquarters staff has issued incorrect rates—residential
rates for building construction. In our opinion, continued
involvement of the field staff in issuing determinations may
have eliminated such mistakes.

Intensi ve tra in ing undertaken

We contacted several regional wage specialists about
the intensive training Labor said had been provided since
our review. None could recall having received any recent
training. Labor's comments may refer to a i-week meeting in
October and November 1978, but this was primarily oriented
to enforcement practices under the Davis-Bacon Act and Serv-
ice Contract Act and was not directed to a uniform approach
to issuing wage determinations.
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New and updated manuals

New sections in the Field Office Operations Handbook
cited by Labor provide guidance to compliance officers in
carrying out enforcement investigations under the act.
These will provide little or no guidance or assistance to
wage specialists and analysts, either in the field or head-
quarters, to help issue current and accurate prevailing wage
determinations.

Updating the Construction Wage Determination Manual of
Operations primarily involved the addition c.f data furnished
to agencies in the selection of the type of construction
schedule to use for their projects. It provides examples of
projects and their related broad category of construction
(building, heavy, highway, and residential). The Wage
Appeals Board has already told Labor that its administrative
practices in identifying projects of a similar character
have given insufficient weight to the language of the act,
and that Labor's attempts to standardize procedures have
resulted in introducing new rates into areas rather than
reflecting applicable rates already there. (See p. 55.)

We agree with the Board and believe that the addition
of this data to the manual may result in additional confusion.

Review of regulations providing
guidance to agencies

This comment is not relevant to the basic finding in
our report-—Labor's administrative practices do not result
in current, accurate prevailing rates. It is doubtful that
reviewing regulations that provide guidance to agencies and
other users of wage determinations will result in more effi-
cient and effective wage determinations by Labor.

Results of followup review

To determine whether any of these improvements have had
an effect on Labor's administrative practices, we made a
followup review in early calendar year 1979 at four of the
five regions in our review. We observed that all of the
ineffective practices identified in this report still exist—
inaccurate wage rates are still being issued. We found cur-
rent examples of problems similar to those in our previous
review:

--Rates were based on surveys made up to 8 years ago,
or no survey was ever made in the locality.
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—Voluntary participation by contractors in furnishing
wage rates resulted in limited data acquisition, rates
issued based on as few as one rate obtained in surveys.

—Data was not verified; inaccurate or false data was
furnished to and used by Labor in determining rates.

—Data obtained in surveys was not used or was deleted
and/or changed.

—Data on Federal projects in surveys distorted the
prevailing wage determined in the locality.

—Survey projects were not always of a character similar
to each other or to the Federal project to which they
.were applied.

—Rates were extended from urban to rural localities on
the basis of jurisdictional coverage in union collec-
tive bargaining agreements, or because that was all
that was available.

—Duplicate counting of workers on more than one project
in a survey distorted the prevailing determined rate.

—Rates were issued for a different type of construction
than that requested by,the agency.

—Rates obtained in surveys were not issued.

—Use of the 30-percent rule resulted in issuance of un-
realistic rates, or it was not applied to avoid issu-
ing too low a rate.

—Helper classifications were not issued even though
surveys indicated a substantial use of the classifica-
tion in the locality.

—Piece-rate wage data was not used in determining pre-
vailing rates, although it was the prevailing form of
payment in the locality.

We also made surveys in each region. In two localities,
we found that wage rates issued by Labor were substantially
greater than those that prevailed in private projects in the
locality. For example, in Coweta County, Georgia, we found
the following differences in rates issued by Labor in some
classifications.
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Difference
Labor rates issued Our survey (Labor rate

Craft in January 1979 rate higher)

Bricklayer $10.20 $8.00 ($2.20)
Cement mason 9.65 4.00 ( 5.65)
Electrician 12.17 5.83 ( 6.34)
Iron worker 10.04 4.95 ( 5.09)
Plumber 11.71 6.04 ( 5.67)

Labor issued union-negotiated rates on 11, of the
14 classifications we compared in our survey in Coweta County
Of the 14 rates compared, our survey indicated that 13 were
nonunion and lower than the rates Labor issued. Labor's
rates averaged 47.8-percent higher than the rates we found
prevailing, ranging from 7.1 percent to 141.2 percent.

In our opinion, the results of the followup review
demonstrate the continued ineffectiveness and inefficiencies
in Labor's administration of the act. It also shows how
consistently Labor is inconsistent in its determinations of
the prevailing wages in localities.

CONCLUSION

We believe that the continuing problems in administering
the act support our overall concern that a systematic manage-
ment program to determine accurate prevailing wages for every
classification of construction worker in each of the varying
types of construction in literally every city and area in the
Nation could never be achieved. Given the diverse charac-
teristics of the construction industry, the large number of
political subdivisions in the country, and the needed volun-
tary participation of contractors in providing wage data, it
is doubtful that additional resources or improvements in ad-
ministration would result in efficient and effective accom-
plishment of the act's legislative intent.
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CHAPTER 5

THE EFFECTS OF LABOR DEVELOPING

AND ISSUING INACCURATE WAGE RATES

The Davis-Bacon Act was passed to prevent itinerant
contractors from importing gangs of cheap labor into com-
munities to work on Federal construction projects and paying
them at lower wages than those prevailing in the locality,
to the detriment of jobs for local workers and local wage
scales. One purpose of the act was to insure that itinerant
contractors would pay at least the locally prevailing wage
to their workers, as stipulated by the Government. No new
wage scales, either higher or lower than those prevailing,
were to be established by Labor.

Our review showed that the legislative intent has seldom
been achieved, and that nearly all the problems in Labor's
administration identified in our prior reports still exist—
corrective action has not been taken or has been ineffective.

As part of our evaluation of the development and issuance
of wage rates under the act, we selected 30 locations from our
random sample, made surveys of the wages being paid by private
contractors in the localities, and compared the results with
the wage rates issued by Labor. We found that the wage scales
issued by Labor usually did not prevail in the 30 localities
surveyed, and Labor in effect established new wage scales.
In 12 localities Labor's rates were higher than those pre-
vailing in the locality and in 18 the rates were lower than
those that prevailed. Labor's higher rates were usually
based on union-negotiated rates, although our surveys showed
that nonunion rates often prevailed.

In the 12 determinations where Labor's rates were higher
than those prevailing in the locality, wage costs paid on the
projects averaged 36.8 percent more than the comparable wage
costs at rates prevailing in the localities. The higher
wage costs ranged from a low of 5.2 percent to a high of
122.6 percent.

As a result, Federal construction costs may have been
increased by an average of about 3,4 percent on the 12 proj-
ects. The increase ranged from 1 to nearly 9 percent.

More importantly, the increased costs may have had the
most adverse effect on local contractors and their workers—
thosp the act was to protect--by promoting the use of non-
local contractors on Federal projects. We found that nonlocal



contractors worked on the majority of these projects, indi-
cating that the higher rates may have discouraged local con-
tractors from bidding.

On the other hand, little, if any, adverse effect was
evident in the 18 projects where Labor's rates were lower
than those prevailing locally. In these 18 localities the
Government was, in effect, supporting a lower wage standard.
However, local contractors were generally awarded the con-
tracts and generally paid workers a£ rates higher than those
stipulated by Labor. (

H.

MOST WAGE RATES ISSUED BY LABOR
DID NOT PREVAIL—SOME WERE TOO
HIGH, SOME WERE TOO LOW " •

From our random sample of 73 wage determinations, we
selected 30 Federal or federally assisted projects under
construction, witn estimated costs of $25.9 million, that
had used the wage rates required by Labor. (See app. XIII.)

We made surveys of wages paid to corresponding classes
of workers on similar private construction projects in the
localities. We generally used Labor's regulations and pro-
cedures when collecting the data and determining rates. We
surveyed wage rates paid on private construction on.ly (elimi-
nating Federal projects with Davis-Bacon Act rates) and
eliminated duplicate counting of workers where contractors
had worked on more than one project during the survey period.

In the 30 localities, we compared the wage rates for
2/7 worker classifications with those rates tequired by Labor
in the wage determinations. Our wage rates and Labor's were
the same for 35 worker classifications (13 percent). For
the remaining 242 worker classifications—87 percent—the
prevailing wage rates prescribed by Labor did not prevail on
similar private construction in the area.

For the 242 worker classifications we found 98 (35 per-
cent) that were higher by an average of $2.04 an hour (rang-
ing from a few cents to $5.44), and 144 (52 percent) that
were too low by an average of $0.99 an hour (ranging from
one cent to $5 .30).

The table on the following page shows the differences
.by region between rates issued by Labor and those obtained
in our surveys.
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Comparison of wage rates issued by Labor with
rates determined prevailing in our survey

'Total
w jue
rates

Labor
rates higher
than prevail-

iny wages
Average

Num- differ-
ber ence

Nev Yor",c
Atlanta
Cli

34
75

43

j'rancifc.,'0

Total

Perr-'nt

1

277

lOO

lated t

.15
29
12
«J6

™

98

35

$3.68
1.77
1.77
1.84

ii.51

$2.04

%_ ge t> •n- tj..y ust.
Jr eg
by Labor

Labor
rates lower
than prevail-

ing wages
Average

Num- differ-
ber ence

18
39
30
16

41

$1.01
.90
.98

1.00

1.08

144 $0.99

52

Labor
and our
rates
the same
Number

1
7
4
1

22

13

During ou.c review of the 277 worker classifications in
the 30 locations, we noted that 66 percent of Labor's rates
were u'vlo.i negotiated rates based on collective bargaining
agrotjaneA't-s and 34 percent were nonunion rates. In our sur-
veys, nowever, union-negotiated rates prevailed on only
42 pe<rc.rit of the wage rates; the remaining 58 percent
showecj nonunion rates prevailed. Union-negotiated rates
issued w >re generally higher than the nonunion rates we
found to be prevailing.

The table on the following page presents our survey
results on wage rates in the 30 localities.
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Comparison of Union-Negotiated And Nonunion
Rates Issued By Labor

Total
wage

And Our Survey

Labor rates issued
rates Union

Region compared negotiated

New York 34 33
(percent) (12) (97)

Atlanta 75 16
(percent) . ,(27) (21)

Chicago 46 ' 35
(percent) (17) (76)

Dallas 43 34
(percent) (16) (79)

San Francisco 79 65
(percent) (28) (J32)

Total 277 183

(Percent)

INCREASED COSTS

(100) . (66)

AND THE EFFECTS

Non-
union

T_

(3)

59
(79)

11
(24)

9
(21)

14
(18)

94

(34)

Our survey
Union

negotiated

20
(59)

3
(4)

18
(39)

14
(33)

61
(77)

116

(42)

rates
Non-
union

14
(41)

72
(96)

28
(61)

29
(67)

18
(23)

161

(5D

ON COMPETITION WHEN LABOR'S RATES
ARE HIGHER THAN
IN THE LOCALITY

THOSE PREVAILING

In 12 of the 30 localities sampled, Labor's rates for
Federal or federally assisted construction projects were
nigher than those we determined prevailed on similar private
projects. Total construction costs of about $4.6 million on
the 12 projects may have been increased by an average of
about 3.4 percent. The increases ranged from 1 to nearly
9 percent.

Also, as a result of Labor rates the wage costs paid on
the 12 projects averaged 36.8 percent more than the compar-
able wage costs at rates prevailing in the localities.
These ranged from a low of 5.2 percent in the Dallas region
to 122.6 percent in the New York region.

Also, nonlocal contractors were awarded contracts on ,
the majority of these projects—7 of the 12—all in counties
with less than 100,000 population. Local contractors were
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most successful only in the large counties. The higher
rates may have had an adverse effect on competition by
Jiscouraging some local contractors from bidding on the
projects.

The higher Labor rates occurred on all types of
construction and in every region we reviewed, as shown
in the following schedule:.

Project B w i t h Labor Wage Rate Higher Than
Prey«{l Ing. on "Private "Construct Ion--"
Location of Pr.tme and Subcontractors

Type ot
construe- Ueter-

t ion mlnal ion
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A t lan ta
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Da II, 10

Sin
FtancVsco

!•=;.:!
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l

Mw
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8

II

B

II, S,

„

H

0
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P

a) r jraber

76-NY-2M
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AH- > 152

T-H Kl-14

76 - A H - 4 1
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OK76- I01&
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Hroiect coats

county, Kith Labor
Sta te , and rates

toogulatlon) .required

Nassau, NY $
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Otse<|0, NY
158, 300)
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Dick-son, TN
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III .DJ ' l
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(2 > , 2 i ' < )

Tulare, CA
(210,9861
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(69 ,5 )0 )
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3 3 7

44

29
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1 4 2
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2 86
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,000

.021
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41

28
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122
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Labor's rates were based on wage surveys in only 4 of
the 12 localities. Labor had never conducted surveys in
the remaining eiqht localities but, instead, issued union-
negotiated rates in the locality or, in one cc.f a, extended
from a nonadjacent county.

The 12 projects included 8C of the 277 worker classi-
fication wage rates we compared in our surveys. Labor
issued union-negotiated rates on 81 (94 percent) of the
86 workot classifications. In our surveys we found that
union-negotiated rates prevailed in only 29 (34 percent) of
the 86 worker-classifications.
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Wage costs^ i.nc_rease_d_ s ig_nj._f icantly
because of Labor's higher raters

In the 12 localities sampled, the higher rates estab-
lished by Labor for the Federal or federally assisted con-
struction projects resulted in significantly higher wage
costs—an average of 36.8 percent—being paid on the projects.
The higher wage costs occurred in all regions; the highest '
percentage—121.6—occurred in New York, as shown in the
following schedule.

Region

New York

A t l a n t a

O d l t . l S

San Ktancisco

Tot. i l

Schedule Showing Projects With
Higher waye Costs Being Paid As a Result

oC Laborrs Wage Determinations

Oft L'rnu -
nat ion
number

7b-NY-251
76-NY-89
NJ76- J128

76-TN-88

7f t - IN- (>0
AM- i l r -2
7b-W|- 1 4

. 'h-AK-4 (

OK76-4016

?f>-l"A- >>
7b-("A-/

l.ocdt ion
county/
State

Nassau, MY
Ot-jpqo, NY
tssex, MJ

Dickson, TN

S.-., t t , IN
H.II r »ii , WI
Srift,i>yi|.ii), WI

I.I > t |i- HIVIT , AK
uk Icih-i.iid, OK
W,l'10M"t , C"

"< u i it i> , • r\
Kld.|-, CA

Wage
W i t h Labor

ra1 :
requ i red

S 19,552
8 4 , 302
3 3 , 2 9 0

10,546

10,H10
194 ,24 1

,'7,0 i|

4 ,207

t ,04J
H 3 , 379

costs
"With pre-

va i l inq
local rates

S 1 4 , 2 3 5
3 7 , 8 6 5
2 9 , 6 2 3

7 ,759

10,016
124, 1 7 3

25 , 192
4 6 , 1 6 0

3 , 2 5 0

H i )
71,821

$ 5 5 2 , 8 4 3 5 4 0 4 , 1 4 7

pif ference

S 5 , 3 1 7
4 6 , 4 3 7

3 ,667

\ 2 , 7 8 7
\

794
6 9 . B 6 H

3 ,041

1 , 6 3 9
2 , 4 2 2

957

209
! 1 ,558

S | 4 f t . 6 Q 6

Percent
Increase

37.4
122.6
12.4

35.9

7.9
56.2
9.3

6 .5
5.2

29 .4

25.1
16.1

.16.9

Three examples of prevailing rates determined in our
survey which were substantially lower than those issued by
Labor are presented in appendix XII.

Ef_f_ec_t_ q£_cpmp_eti_tion on Government
construct io_r»_p_roj_e_c ts c

During our surveys some contractors stated that, rather
than disrupt their wage structures and worker classification
practices, they would net bid on federally financed projects.
Reasons given were the increased administrative costs (in-
cluding preparation of certified payrolls) and the genera]
problems of dealing with the Government. Some contractors
ci< 3d hardship and morale problems among employees when wage
ra es w^re reduced after completion of the federal projects
an>l the workers were returned to the lower rates paid on
pfivate construction in the area.
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For example, during our survey in Dickson County,
Tennessee, most of the local contractors who had previously
worked on Davis-Bacon Act projects complained of the higher
Davis-Bacon Act rates; one contractor stated that he
refused to bid on Government jobs because of the high rates.

This factor limited competition on the construction
projects we reviewed and probably accounted for the success
of nonlocal contractors with receiving the majority of the
contracts in those localities where Labor's rates were higher
than prevailing wages.

Estimates of the magnitude of reduced competition and
the associated increased labor costs are difficult to make
because of the uniqueness of each area's labor market.
However, in our review of the project in Dickson County,
Tennessee, none of seven bids received on the project were
from local contractors. The successful bidder was a Nashville
contractor who imported his workers from that city. Also,
tvo of the three subcontractors were from communities 24 to
28 miles away. The adoption of Nashville union wage rates as
the prevailing wage on the Dickson project increased labor
costs by about 6.7 percent.

EFFECTS WHEN LABOR*S RATES ARE
LOWER THAN THOSE PREVAILING IN THE LOCALITY

In the remaining 18 localities included in our sample,
the wage rates issued by Labor were lower than our surveys
showed prevailed on similar private projects. Labor wage
rates were on the average about $1 per hour lower than the
prevailing wages.

For 9 of the 18 localities Labor issued wage rates based
on surveys made in the,localities. In the remaining nine
localities Labor issued union collectively bargained rates
for the worker classifications without surveys.

The 18 localities included 191 of the 227 worker classi-
fication rates we compared. Labor issued union-negotiated
rates on 103 (54 percent). Our surveys indicated that
union-negotiated rates prevailed on 97 (51 percent) of the
rates. However, many of Labor's rates were lower, some-
times substantially, than the collectively bargained rates
at the time the contracts on these projects were awarded.
This was because Labor's rates were based on outdated union
collective bargaining agreements.
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Labor's lower-than-prevailing rates placed the Government
in the unusual position of supporting lower wage standards
in the 18 localities. However, local contractors were the
successful bidders on )5 of the 18 projects, and the majority
paid their workers more than that required by Labor—sometimes
more than we found prevailed. Population in these 15 counties
ranged from 25,000 to 1.5 million.

Thus, the act's intent—to maintain the local prevailing
wage structure—was carried out when Labor established rates
that were lower than -chose prevailing in the communities.

Examples of where Labor's issued rates were lower than
those prevailing are presented in appendix XII.

LABOR'S COMMENTS AND OUR EVALUATION

Labor's comments on this chapter and our evaluation
are presented in appendix XII.
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CHAPTER 6
;i

THE DAVIS-BACON ACT HAS RESULTED IN

INCREASED COSTS FOR FEDERALLY FINANCED

CONSTRUCTION AND HA: HAD AN

INFLATIONARY EFFECT ON THE ECONOMY

Setting prevailing wages for federally financed construc-
tion, as required by the Davis-Bacon Act, has increased the
direct cost of Federal construction. We estimate that, as
a result of wages being established at higher rates than ,i
those actually prevailing in the area of the projects, con-
struction costs for federally financed projects could be in-
creased by an estimated $228 million to $513 million annually.

The act has also resulted in unnecessary administrative
costs estimated at $191.6 million for 1976 and $189=1 million
for 1977, which were incurred by contractors for complying
with the act's paperwork requirements--which are passed on
to the Government—plus an estimated $10.9 million in 1976
and $12.4 million in 1977 by Labor and other Federal agencies
for administering and enforcing the act's requirements.

Thus, the Davis-Bacon Act—which affected less than an
estimated 1 million workers in 1977 (about 1 percent of the
total workforce)—may be costing the taxpayer several hundred
million dollars annually.

Moreover, the act has had an inflationary effect on the
economy—specifically in the area of the construction proj-
ects, but also in the country as a whole.

INCREASED FEDERALLY FINANCED
CONSTRUCTION COSTS

We reported in 1971 I/ that Labor's prescribing higher
wage rates for federally financed construction projects than
those that actually prevailed not only increased the cost of
Federal construction but also could adversely affect the ec-
onomic and labor conditions in the project area and the coun-
try as a whole. We estimated that, as a result of minimum

V"Need for Improved Administration of the Davis-Bacon Act
Noted Over a Decade of General Accounting Office Reviews"
(B-146842, July 14, 1971).
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wages being established at rates higher than those actually
prevailing in the area of the project we reviewed, construc-
tion costs increased 5 to 15 percent. This amounted to about
$9 million of the total $88 million in construction costs
involved in these projects.

However, our earlier reports resulted from a congres-
sional inquiry or our initiated reviews of questionable wage
determinations. Our reports also primarily covered resi-
dential construction projects located in Southern and
Eastern States.

;

In our current review we expanded our coverage to include
all sections of the country and wage determinations issued for
all major types of construction. Also, in each of the 5 .re-
gions we visited we randomly reviewed project and area deter-
minations proportionate to the number issued in each region
/for various types of construction. A total of 73 area and
project determinations were randomly selected for detailed ,.,
review. In addition, for 30 projects we made our own wage
surveys in the localities of the projects and compared the
wages we found prevailing with those Labor said prevailed.
(See ch, 5.)

In our review in the 30 localities surveyed, we found
that the wage scales issued by Labor usually did not prevail
and Labor, in effect, established new wage scales. In 12
localities we found that Labor's rates were higher than those,
prevailing in the locality, and in 18 the rates were lower
than those that prevailed. Labor's higher rates were usually,,
based on union-negotiated rates, although our surveys showed ('•:•'
that nonunion rates frequently prevailed. ;

i•i
As a consequence, when Labor's rates were too high, Fed-

eral construction costs may have been inflated. In the 12 , ' ' i 1

cases where Labor's rates were higher than those prevailing '
in the locality, Federal construction costs of $4.6 million , i .
on the 12 projects apparently have been increased by an aver- ij
age of 3.4 percent. The increases ranged from 1 to nearly '' i
9 percent. (See schedule on p. 72.) .

While our selection of 30 projects for review was made . i, til
by random sampling, the sample size was insufficient for pro-
jecting the results to the universe of construction costs dur-.
ing the year with statistical validity. However, even withr
out statistical certainty, the random nature of our sample
leads us to believe that if these projects are representative ,\
(and we have no reason to believe they aren't) our cost esti-
mates are a useful indication of the order of magnitude, of
the increased costs resulting from th*r,p,avis-Bacon Act's wage :
determinations. ' : ,,,;,, . .,,
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i
For example, an estimate could be made, based on our

data, showing the projects—12 of 30 (40 percent)—where
construction costs were inflated because the wage rates re-
quired by Labor were higher by an average of 3.4 percent than
those prevailing in the locality. On this basis, costs of
about $15.1 billion (40 percent of the estimated $37.8 bil-
lion in 1977) of Federal or federally assisted construction
subject to the act ma" have been increased by about $513 mil-
lion (3.4 percent of $15.1 billion).

On the other hand, a more conservative approach would be
to estimate the savings on a project cost basis. The 12 proj-
ects found with inflated wages comprised 17.8 percent ($4.6
million) of the total estimated cost of $25.9 million of the
30 projects sampled, -On this basis, costs on about $6.7 bil-
lion (17.8 percent of the estimated $37.8 billion in 1977)
of Federal or federally assisted construction subject to
the act would have been increased by about $228 million
(3.4 'percent of $6.7 billion).

ADMINISTRATION IS COSTLY AND CONTRIBUTES
TO INCREASED CONSTRUCTION COSTS

The cost of administering and complying with the require-
ments of the Davis-Bacon Act have been estimated at about
$202.5 million for 1976 and $201.6 million for 1977.

Of the three major types of administrative costs as-
sociated with the act—those incurred by Labor, other Federal
agencies, and the contractors—the estimated cost to the
contractors is the most significant. These were estimated to
be about $131.6 million for 1976 and $189.1 million for 1977.

The administrative costs to contractors are for payroll
information to comply with the records maintenance, certifica-
tion, and other reporting requirements of the act. These re-
quirements were established by the provisions of the Davis-
Bacon and Copeland Anti-Kickback Acts. Under Labor's regula-
tions issued pursuant to the two acts each contractor must:

; —Pay construction workers and laborers wages and fringe
benefits at least once a week at rates not lower than

,. those determined by the Secretary of Labor.

—Post the wage rates to be paid each, worker prominently
'at each work site.

—Maintain detailed payroll records and related data
during the course of the project, showing the wages
and fringe benefits paid to each worker.
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--Submit a copy of the payroll to the contracting agency
weekly.

—Submit a weekly statement of compliance with respect
to the wages paid each employee during'the preceding ^
week.

—Preserve the payrolls and related data for at least
3 years after contract completion and make them avail- .
able for review by the contracting agency.

Moreover, each prime contractor is responsible for assur-
.ing that all subcontractors used on the construction project
adhere to the above requirements, and for certifying'and pass-
ing on the subcontractors'-weekly payrolls to the 'contracting
agency.

Contractors also incur administrative costs when collect-
ing and supplying wage data and other information for wage
surveys that Labor makes to determine prevailing wages in
localities.

During our surveys we asked many of the contractors for •
estimates of increased administration costs on projects sub-
ject to the act. The estimates we received ranged from noth-
ing to as much as 50 percent of contract costs. But the
ranges were so varied or not given from a sufficient number
of contractors—many would not give estimates—that they were
not usef.ul. . •,

However, one empirical estimate of contractor adminis-
trative coalb Wda reported by the Commission on Government
Procurement. I/ The Commission requested that the Associated
General Contractors of America sample its membership to ob-
tain estimates of the administrative costs involved with
complying with the payroll requirements of the Davis-Bacon
Act. The survey was conducted in the fall of 1972. Based
on the information received in that sample, the Association
estimated that the annual cost to contractors was $190 million.

The Association's figure was based on an estimate that
one-half of one percent of the contractors' overall contract
price was required for Davis-Bacon Act reporting requirements.
Applied to the $38,3 billion in Federal construction contracts
awarded in 1976 and the $37.8 billion in 1977, this cost esti-
mate amounts to $191.6 million and $189.1 million, respectively.

l./See report to the Congress by the Commission on Government
Procurement, Volume 3, Part E—Acquisition of Construction
and Architect-Engineer Services, Dec. 1972.
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In a discussion in September 1978 with an Association
official, we were advised that the one-half of one percent
'figure for administrative costs is still relevant. The of-
ficial said the costs, if. anything, may be even higher today.

Also, two of the Commission on Government Procurement
Study Groups concluded that tiie submission of weekly payroll
records—as required by Labor's regulations—is ineffective
as an enforcement tool, and they recommended that the Secre-
tary of Labor eliminate the.requirement that contractors
submit weekly payrolls.

Study Group #2 concluded that the weekly statement of
compliance with payroll requirements—specifically required
under the Copeland Anti-Kickback Act—contributes little to
enforcement. The Study Group recommended that the Congress
amend the Copeland Anti-Kickback Act to delete the requirement
for a weekly statement. It said that if some form of assur-
ance is deemed necessary a single notarized statement at the
beginning of each construction project would be an appropriate
substitute.

Study Group |13c said that Federal agencies expressed
the opinion that submission of weekly payroll records to them
results in unnecessary paperwork and in an accumulation of
data impossible to review under present staffing limitations.
The agencies indicated that surveillance could be maintained
just as effectively by spot checks by agency personnel of
payroll records kept by the contractor. The study group
recommended that Labor regulations and applicable labor laws
be amended to require that contractor payroll records be kept
available for inspection for a 3-year period following con-
tract completion.

The Commission's final report, issued December 31,
1972, I/ although not specifically citing the Study Groups'
recommendations, cited the weekly payroll requirements as
costly to the contractors and a significant contribution to
the cost of construction. It also said that verification
of the weekly payrolls by Government personnel is a time-
consuming and costly activity. The report also stated that
Government resident engineers and contracting personnel
responsible for such verification were almost unanimous in
their conclusion that few, if any, violations of significance
were ever disclosed as a result of their review and verifica-
tion of weekly payrolls.

I/Ibid, p. 79.
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The Commission concluded that, although it may be desir-
able to retain a payroll reporting requirement for Davis-
Bacon Act purposes, the act's requirements could be met and
costs and administrative burdens could be reduced by provid-
ing for the submission of a notarized statement, at the begin-
ning and end of each contract—with appropriate penalties for
falsification—that the required wages and fringes had been "
paid.

The high costs to contractors for complying with the
act's payroll reporting requirement were also discussed in a
1975 comprehensive report, on the act made by the Wharton
School of the University of Pennsylvania. I/

The report commented on the study by the Association of
General Contractors and said the $190 million estimate was
justified but may be overstated:

"Although this figure is justifiable on the basis
of the sample taken, it is possible that it over-
states the costs somewhato t even if it is too
high by a factor of two, still close to $100
million per year of expense co generate paperwork
which duplicates other required information and
which is seldom of use to those receiving it.
The reports are not even used for statistical com-
pilations."

The repi ^ 'eluded that the payroll reporting require-
ment is time «nu money not well spent, and it recommended that
the requirement, at least be modified so that the payroll foris
is submitted only once—at the end of the job.

The higher costs created for a contractor by the act's
recordkeeping requirements were also cited in a report issued
by the Massachusetts Institute of Technology in June 1978. 2/
The r <->,->••> nt.ated:

I/Report No. 10, "The Davis-Bacon Act," by Armond J.
Thieblot, Jr.? The Industrial Research Unit, the Wharton
School, University of Pennsylvania, Philadelphia, Pa.,
Jan. 1975.

2/"h Comparison of Wages and Labor Management Practices in
Union and Nonunion Construction," by Clinton C. Bourdon and
Raymond E. Levitt, School of Engineering, Massachusetts
Institute of Technology Research Report No. R78-10, pre-
pared under Contract IH-2327-R., U.S. Department of Housing
and Urban Development, June 1978.
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"* * * Record Keeping and Reporting Costs; The
paperwork involved in the Davis-Bacon reporting
requirement seems both onerous and nonsensical.
Contractors are required to continually submit
payroll data to the local Employment Standards
Office as evidence that they are indeed paying
the "prevailing wage.' Contractors normally
keep fairly complete labor cost records, even
on private work, for use in future estimating.
However, the necessity to report these to the
Department of Labor, along with the multi-
occupational record keeping alluded to above,
certainly results in additional inconvenience
and cost to builders of public housing * * *."

•s

ADMINISTRATIVE COSTS INCURRED
BY FEDERAL AGENCIES

Many Federal agencies and departments have construction
contracts subject to the Davis-Bacon Act? thus, these agen-
cies need tull- or part-time personnel assigned to adminis-
tration and enforcement responsibilities required by the act.

For example, under the Davis-Bacon Act the contracting
.agencies have primary responsibility for enforcement—
pursuant to Labor's regulations. Ihis includes (1) making
sure the contractors adhere to the wr kly payroll record re-
quirements and (2) retaining the records and statements of
compliance submitted by the contractors in their files for
3 years. The administrative burden these requirements im-
pose on Government agencies was highlighted in a letter
dated September 22, 1977, from the Secretary of Commerce to
the Secretary of Labor in connection with the President's
program to reduce the public's reporting burden. The letter
stated that Commerce's Economic Development Administration
alone would be involved in about 6,000 pro s u f^v the
Local Public Works program during 1977, an-

"There is no practical way nor any amount of
staffing resources which will allow the Depart-
ment [Commerce] to make use of the resultant
payroll reports EDA [Economic Development Admin-
istration] will accumulate."

The Secretary of Commerce also estimated that the magnitude
of the effort on the weekly payroll requirements alone is
large—more than a million employee hours a year—and that
it affects many Government.agencies.
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However, the costs incurred by the Federal departments
and agencies—other than Labor—are difficult to estimate,
because agencies do not segregate such costs from their total
administrative costs.

In April 1976, however, we surveyed 17 major Federal
departments and agencies that award construction contracts
subject to the Davis-Bacon Act to determine their adminis-
trative costs. Sixteen of the 17 agencies surveyed provided
information on their administr <.r> :<.>sts; the 17th said it
had no costs. Estimated total administrative costs were about
$8.3 million in fiscal year 1976 for the 16 agencies. In
addition to the contracting agencies, Labor estimated its
fiscal year 1976 costs to administer the act to be about
$2.6 million.

Thus, about $10.9 million was spent by Labor and other
Federal agencies in 1976 to administer and enforce the Davis-
Bacon Act. We estimate that these Government agencies' admin-
istrative costs were about $12.4 million in 1977. We .also
noted that Labor's estimated administrative costs had in-
creased to $4.3 million in 1978 and $6.1 million in 1979.

INFLATIONARY EFFECT OF THE
DA VIS'-BACON ACT

Prescribing minimum wage rates higher than those prevail-
ing for similar construction in an area not on)y increases
the cost of federally financed construction, but also, because
of the large volume of such construction (about $37.8 billion
in 1977), minimum wage rates tend to have an inflationary ef-
fect on the construction industry and the national economy
as a whole.

! During the 1970s, wages and prices were growing at a
rapid rate. In 1970 the average union-negotiated collective
bargaining agreement in the building trades called for in-
creases averaging 15 to 18 percent and continued into the
spring of 1971. Government officials and economists expressed
concern over the inflationary trend of construction costs and
the need to control such costs in the fight against inflation.

Also, by the end of 1970 the unemployment rate in the
construction industry was approximately 11 percent—almost
double the overall unemployment.
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This emergency condition, along with the Federal Govern-
ment's planned expansion of its construction program, prompted
the President, on February 23, 1971, to suspend the provisions
of the Davis-Bacon Act to all federally funded construction
as well as those statutes under related acts which incor-
porate Davis-Bacon Act wage determination provisions.

The President's suspension proclamation I/ stated that
the Nation was confronted by a set of conditions involving
the construction industry which, taken together, created
the emergency situation. These included:

—Construction industry collective bargaininy settle-
ments are excessive and show no signs of decelerating.

—Increased unemployment and mote frequent a'-,J linger
work stoppages in the construction industry i/•»•.-•»
accompanied the excessive and accelerating T. ige de-
mands and settlements in the construction industry.

—The excessive and accelerating wage settlements in
the construction industry have affected collective
bargaining in other industries, thus contributing to
inflation in the overall economy.

—The combinatior, of factors in the construction industry
has threatened the basic economic stability of the
construction industry arid, thus, the Nation's economy.

—The Davis-Bacon Act and other acts dependent on it
frequently require contractors working on Federal proj-
ects to pay high negotiated waqe settlements to mech-
anics and laborers, thereby sanctioning and spreading
high rates and thus inducing further acceleration,
which contributes to the threat to the Nation's
economy.

The suspension lasted only 35 days—until March 29, 1971.
When he reinstated the act, the President provided for
labor-management boards to review collective bargaining
agreements for each construction craft and established the
Construction Industry Stabilization Committee--composed of

I/Presidential Proclamation 4031, "Proclaiming the Suspension
of the Davis-Bacon Act of March 3, 1931," Feb. 23, 1971.
Published in Federal Register, Vol. 36, No. 38; Feb., 25,
1971.
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four representatives frotf labor, management, and the public—
to review the boards' findings on future collective bargaining
negotiations and agreements.

Organizated labor also agreed to voluntary wage re-
straints, holding wage increases in negotiated agreements
to an annua7. rate of about 6 percent.

Concern over the inflationary effect of the Davis-Bacon
Act on federally funded construction also led to the introduc-
tion of legislation to repeal it. Between 197.1 and March
1979 there were at least 27 oills introduced in the Congress
to repeal the act or its provisions from related acts.

The most recent bill was H.R., 3155, which was introduced
in the 96th Congress on March 21, 1979. As of March 31, 1979,
none of these bills had been enacted into law.

OTHER STUDIES ON THE DAVIS-BACON
ACT'S INFLATIONARY EFFECT

There have been a number of studies which commented on
the inflationary effect of the Davis-Bacon Act.

Commission on Government Procurement

Two Commission on Government Procurement study groups
reviewed the act's administration and arrived at different
conclusions. Study Group #2 concluded that the act still has
a relevant purpose—the protection of construction workers
from the competitive effects of Government procurement policy.
It recommended that the Secretary of Labor improve administra-
tion a.id that the Congress amend the act in several respects
to facilitate administration and enforcement.

Study Group #13c concluded that the act was no longer
needed f ">r the purpose for which it was enacted, which was to
prevent importation of cheap outside labor into areas where
Federal construction was being performed. The grr"o also
concluded that the prevailing wage concept of the «ct was
inflationary, even if it was perfectly administered. Repeal
was recommended.

Study Group |13c also recommended that, if the act was
not repealed, it should be amended to facilitate reasonable
administration. Among its recommendations were:
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"—Raise the minimum contract cost subject \
to wage determinations under the act from
$2,000 to $25,000."

"—Change the format and scope of wage deter-
mination by one of the following alternates:

"1. The concept of establishing the
prevailing rate in the particular
locality should be abandoned in favor
of a prevailing minimum rate for a
region. r

f i

"2. Separate wage determinations should be
abandoned altogether in favor of a national
minimum wage for federally affected con-
struction issued annually. Such a minimum
wage could be based on several things includ-
ing a multiple of the Fair Labor Standards

t Act minimum wage, or it coula reflect the
average hourly earnings for construction
workers in the previous year." I/

The Commission's final report, issued on December 31,
1972, 2/ recognized many of the 'problems cited by the study
groups with administration and enforcement of the act, but
recommended only that a program be established for legisla-
tive and executive branch reexaminatiori of socioeconomic
objectives implemented through the procurement process, and
that the threshold be raised to $10,000 for applying socio-
economic programs to the procurement process (recommendations
A-43 and 44). Both recommendations were under consideration
by OMB's Office of Federal Procurement Policy as of December
1978. 3/

I/See final report, Study Group #l3c (Construction),
Feb. 1972, Commission on Government Procurement.

2/Ibi6, p. 79.

Nov. 2, 1978, Public Law 95-585 was enacted; it raised
the threshold for contractors subject to the Miller Act
from $2,000 to $25,000.
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Presidential conferences on inflation

In September 1974 conferences on inflation, jointly
sponsored by the President and the Congress, were held
throughout the country to explore the causes and cures for
/inflation and to solicit advice on how to deal with the
'Problem from every possible source. Representatives from
.organized labor, home builders, heavy construction contrac-
//tors, and other groups all attended one conference—the
, housing and construction conference on inflation in Atlanta,
Georgia, on September 12, 1974.

A summary repr - on the conference in Atlanta said that
there was sharp di ^reement concerning the Davis-Bacon Act
and its effect on - . economy. The report stated, for ex-
ample, that a large contractor organization, in a preconfer-
ence paper, declared "that the act is a serious contributing
factor to inflation." The act, said the Group, "limits true
competition in the construction industry." The report also
cited comments by delegates of several labor organizations
who disagreed that the act was inflationary.

Thirteen of the participants presented statements or
spoke at the Atlanta conference on the Davis-Bacon Act and
its impact on the economy. Comments from most were generally
along the line that artifically high wage rates imposed by
Labor under the act were a serious contributing factor to
inflation in the construction industry. Seven of the 13
called for repeal of the act. Two called for suspension or
amendment, and three expressed no specific position, but two
of th«=!se described the act as inflationary or an example of
special consideration for the construction industry.

Only one participant—the representative of the Building
and Construction Trades Department, American Federation of
Labor-Congress of Industrial Organizations—presented a posi-
tion for retention of the act. He did not believe that the
act inflated wages—it merely requites that Government con-
tractors pay the prevailing wage rates in the area of the
construction project.,

Wharton School

In 1975 the Wharton School of the University of
Pennsylvania published a comprehensive study of the act. I/

I/Ibid, p. 81.
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The study concluded that the act

ii* * * adds fuel to the inflationary fires of
the economy, that it benefits a few at the ex-
pense of twe many, and that it should be either
repealed or drastically amended."

The study cited various estimates of the inflationary effect
of the act ranging from $240 million to $567 million annually,;
all of which were considered conservative. The study also
concluded that

"The higher figures range to as much as
$l.f billion a yWr. Davis-Bacon may not be
solely responsible for escalating construc-
tion costs and accelerating inflation. But
certainly must be counted among the major
causes of both." :.

Council on wage __a_nd price stability

In May 1976, the Council on Wage and Price Stability
issued the results of a study I/ in which it investigated
whether procedures utilized in administering the Davis-Bacon
Act by Labor might ue inflationary. In the study, the Council
attempted to determine whether there would be significant cost
savings to the Government from switching to a prevailing wage
determination procedure based on an average mean calculation.
The study found that, if average (mean) rates were used in-
stead of Labor's procedures, some savings would be obtained
in certain cities and occupations but that the widespread
savings expected by some observers were unlikely.

The Council used data from a Bureau of Labor Statistics
special construction wage survey and actual Davis-Bacon Act
rates provided by Labor's Enforcement Standards Administra-
tion. The data used covered union, nonunion, and average
rates for bricklayers, electricians, and laborers working
in commercial construction, and carpenters and laborers work-
ing in residential construction in 19 cities for September
1972. The study compared actual Davis-Bacon Act wage rate
to rates which would have app]led if the data had been aver-
aged in all cases. It also compared the average and union
rates.

l/"An Analysis of Certain Aspects of the Administration of
the Davis-Bacon Act," May 1976, by the Council of Wage and
Price Stability, Executive Office of the President.'
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For residential construction, the study showed that
Labor's Davis-Bacon Act wage rates were higher than the
averaqe wage rates by 3.1 ptccent. It also showed that
union rates were higher than the average rates by 5.4
percent.

The stud; showed that the union rates were higher for
commercial construction than the average wage rates by 2.1
percent. However, the study also found that the Davis-Bacon
act rates were lower than the average rates by 2.7 percent.
A possible explanation offered in the study for the wage dif-
ferences was that there may have been a lag of up to 6 months
between actual wage rate changes and the time the rates were
published in the Federal Register by Labor.

Another possible explanation for the Davis-Bacon Act
rates being lower than the average rates was the fact that
there were problems with the cost estimates us&d in the
study. These problems were acknowledged by the Council,
which said the estimates should be used with caution. The
;Council said there were two major categories of problems—
one involved the appropriateness of the survey for measuring
actual wage rates. To illustrate, the special survey (1) did
not include firms with fewer than eight employees, although
many construction firms are very small, (2) was for 19 cities
listed as Standard Metropolitan Statistical Areas, whereas
the Davis-Bacon Act rates do not necessarily encompass an
entire Standard Metropolitan Statistical Area, and (3) counted
as a nonunion wage rate a wage paid to a nonunion worker on
a Davis-Bacon Act job. This meant that measured nonunion
rates overstated the actual" nonunion rate to the extent
that nonunion workers worked on Davis-Bacon projects paying
wages based on negotiated (union) rates.

The Council said the second major category of the prob-
lem involved the appropriateness of wage differences as a
substitute for real cost differences. The Council said, for
example, its wage comparisons did not include fringe benefits,
which are likely to be larger for union than nonunion workers.
(Such fringe benefits for union workers can range from 10 to
20 percent of the basic hourly rate.

Nevertheless, the Council concluded that, although the
data are somewhat ambiguous and perhaps unreliable, its
analysis seems to imply that Labor should study further the
advisability of changing to an average calculation, since it
appeared there may be potential cost savings in some locali-
ties, occupations, and classes of construction.
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In a letter dated June 23, 1976, to the Secretary of
Labor, the Council, based on its study, recommended that
Labor develop the capability and the data bases necessary
for periodically assessing the possible inflationary conse-
quences of the administration of the Davis-Bacon Act. A
Council representative advised us on January 4, 1979, that
no response to the Council's letter and recommendation had
been received from Labor.

Commission on Federal Paperwork

As part of its review of Federal paperwork requirements,
the Commission on Federal Paperwork reviewed how the Govern-
ment uses the procurement process not only to obtain the
supplies and services it needs but also to implement various
social and economic programs which have been enacted into
law. The Commission identified the Davis-Bacon Act as one
of a number of labor standards statutes whose social and
economic objectives must become part of the terms and condi-
tions included in Government contracts.

In a report issued in June 1977, I/ the Commission
stated that the threshold (minimum contract cost subject
to wage determinations under the act) currently in effect
for the Davis-Bacon Act is wholly inappropriate. It said
inflation in the years since the original level was
established renders insignificant the contracts exempt
from the act.

The report stated:

"To permit the thresholds to remain unchanged is
inconsistent with past practice and imposes a
paperwork burden of considerable magnitude upon
the Government and industry, particularly small
business, which does not command the resources
available to larger firms and often cannot
afford to hire additional clerical help, let .,
alone maintain a staff of legal, fiscal, and \
accounting experts to provide advice on statu- "\
tory and contractual requirements." i

,_1/"A Report to the Commission on Federal Paperwork-
Procurement," June 10, 1977.
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"The inadequate thresholds currently in effect
under the labor standards laws [includes Davis-
Bacon Act] increases administrative costs,
delays the time required for award, and entails
the use of additional personnel to implement
the requirements."

The Commission recommended that OMB sponsor an amendment
to increase the threshold limit to $10,000. The question of
increasing the threshold limit for the act was under con-
sideration by OMB's Office of Federal Procurement Policy at
December 1978.

Building and Construction Trades Department,
American Federation of Labor-Cojigress of
Industrial Organizations

The Building and Construction Trades Department issued
a report on the Davis-Bacon Act in December 1977. _!/ The
report included sections providing a brief legislative his-
tory and a discussion regarding attacks on Davis-Bacon Act /
problem areas. These included such problems as the impor-
tation of wage rates from adjacent areas, Labor's use of
the 30-percent rule for determining wage rates, and the
inflationary effect of the act because of the use of union
wage rates.

The report discounted the arguments against the Davis-
Bacon Act, and it concluded that the act is still needed to
prevent wage-cutting competition for large Federal construc-
tion activity. The report stated:

"The Davis-Bacon law is needed to prevent
competition for such business—-serving as
a vehicle for perpetual wage-cutting
throughout the nation. Given the fact that
Government construction activity is so large
in volume and so widespreadf few communities

"In Defense of Davis-Bacon," prepared for the 59th Conven-
tion of the Buildings and Construction Trades Department,
American Federation of Labor-Congress of Industrial Organ-
izations, Dec. 1977, by the fii<n of Ruttenberg, Friedman,
Kilgallon, Gutchess and Associates, Wash., D.C..
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would oe invulnerable to the economic and
social instability that would ensue, were
the Dauis-Bacon requirements to be removed."

The report also stated thet there is a need to strengthen
the Davis-Bacon Act. It said that the administration of the
act—and mont particularly the enforcement of the wage
determinations—leaves much to be desired because violations
are quit-.i common.

Massachusetts Institute of Technology
'̂ ~

On June 1, 1978, the Department of Civil Engineering,
School of Engineering, Massachusetts Institute of Techno-
logy, published a research report entitled "A Comparison of
Wages and Labor Management Practices in Union and Nonunion
Construction." The study was performed in cooperation with
the Associated Builaers and Contractors, the Associated Gen-
eral Contractors, and the National Association of Hpme-
bui.lders and was funded by HUD. I/

The Institute's study was based on a sample of firms in
the construction industry in eight standard metropolitan
statistical areas (Boston, Baltimore, Atlanta, New Orleans,
Grand Rapids, Kansas City, Denver, and Portland). The
survey compared the wages and work practices in all types
(residential, commercial and industrial, heavy, and highway)
of union and open shop (i.e., nonunion) construction.
Pertinent excerpts from che study follow.

Wages and the Davis-Bacor; Act—Commenting on its com-
parison of wages, the Institute's report said two results
stand out: •

"First, for commercial construction, nearly all
of the Davis-Bacon rates are identical to the
union rates in each area. 2/ Significantly, in
metropolitan areas like Grand Rapids, Baltimore,

I/See Ibid, p. 81.

2/"A few, about 10 percent, are slightly lower than the union
rate, but this is probably due to lags in reporting union
wage increases or new contract terms."

92



Atlanta, and New Orleans, where there is a sig-
nificant amount of open-shop commercial construc-
tion, this is not reflected in the prevailing
wages. Since the open-shop wages in these areas
are, on average, substantially lower than union
rates, the use of average wages rather than Davis-
Bacon prevailing wages would lower nominal labor
costs. Of course, due to the dispersion of wage
rates in the open-shop sector, reliance on the
'thirty-percent rule' virtually guarantees that
the union rate will become the prevailing wage
even in relatively strong open-shop areas. I/

"Second, for residential construction, the re-
sults of the wage comparison are much more varied.
Three different patterns are evident in the eight
cities:

"(1) The two cities with relatively low open-shop
activity, Boston and Kansas City, have
prevailing wages for residential work which
are identical to union commercial rates;

"(2) in two cities with moderate open-shop ac-
tivity, the residential prevailing rates
are higher than the open-shop average wages
but significantly lower than the union com-
mercial rates; and

"(3) in four cities with a large nonunion sector,
the residential prevailing rates are lower
than the average open-shop ra'.e.

"With this kind of diversity in results, it is
obviously hard to generalize about the impact of
Davis-Bacon on wages in residential construction.
Clearly, the law and its administration do not
tend to raise wages in this sector in some cities.
On the other hand, in cities which are largely
union, the union commercial building rate does

"I/The 'thirty-percent rule' states that if 30% or more of
the mechanics practicing a given trade are paid a single
wage, then that shall be considered to be the prevailing
wage. This obviously discriminates in favor of unions who
set a single wage for all union journeymen."
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tend to spread over all public onstruction—even
when considerable residential work is apparently
open-shop."

Indirect cost impacts of Davis-Bacon—The report also
commented on the indirect labor costs borne by contractors-
and passed on to taxpayers—which arise in the administra-
tion of the act. It stated, for example, the following
paperwork costs:

, "Record keeping and reporting^ costs The paper-
work involved in the Davis-Bacon reporting
requirement seems both onerous and nonsensical.
Contractors are required to continually submit
payroll data to the local Employment Standards
Office as evidence that they are indeed paying
the 'prevailing wage.1 Contractors normally
keep fairly complete labor cost records, even on
private work, for use in future estimating. How-
ever, the necessity to report .these to the Depart-
ment of Labor, along with the multi-occupational
record keeping alluded to above, certainly results
in additional inconvenience and 'cost to builders
of public housing * * *."

Conclusion—The Institute's report presented several
conclusions. In regard to increased productivity of union
workers, it said that economic forces! in the construction
industry may tend to produce some productivity increase to
compensate for the higher Davis-BacoH) rates; however, the
indirect nonwage costs under the act' tend to increase its
cost effect beyond any increase in hourly wage cost. The
report stated: !

"In sum, the key issue in any Davis-Bacon analy-
sis is the extent to which increased produc-
tivity levels offset the higher wages ana in-
direct costs which arise due to prevailing wage
laws. While it may be obvious in some cases
that they do not, this issue has never been
systematically addressed. *' * * While our study
did not generate any detailed data on individual
Norker productivity, it did find tnat there were
tremendous variations in skills and types of
workers within and between the union and open-
shop sectors. These findings preclude wholesale
assumptions or allegations about relative union
productivity. Thus, the impact of Davis-Bacon
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on construction costs really needs to be studied
on the basis of an unbiased sample of the unit
labor costs and final costs of particular con-
struction projects, both union and open shop,
before any general conclusions can be made."

The Institute said that, in lieu of any new research,
however, its study does show that there is no evidence of a
"prevailing wage" in nonunion l.-'bor markets. Due to disper-
sion of open-shop wages, almost any attempt to discover a
prevailing wage will tend to favor the choice of union rates,
simply because they are uniformly set by contract. The use
of an average rate, particularly where this can be identified
for different sectors of construction, may be the best adminis-
trative compromise in markets where there is a combination of
union and open-shop activity. Of course, the costs of sample
surveys to determine a true average and the problems of re-
conciling occupational and skill definitions are substantial.

The report said that, since there is considerable variety
in residential work, for example, with different degrees of
union or open-shop activity in each of the different areas,
these categories are too broadly defined. Yet the reporting,
surveying, and administrative costs could become enormous if
an attempt were really made to respond to the complexities
of wage levels in different submarkets within the construction
industry.

The Institute's report concluded by stating:

"The obvious alternative to changing the adminis-
tration of the Act is, as is continually suggested,
to repeal it or reform it to the point of repeal.
Those who believe that the Act gives a competitive
advantage to the unions and raises construction
costs obviously favor repeal. Those who believe
in freely competitive, but not necessarily non-
union, labor markets may also feel that the
government has no need to regulate wages and voulO
also support repeal. Certainly, the fact that
most open-shop construction wages are, on the
average, higher than local manufacturing wages
vitiates any argument that wage regulation in
construction is necessary on the grounds of equity
or income distribution, as in the case of minimum
wage laws.
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"Nonetheless, the issue which opponents of the
Act overlook is that the law does not simply
reflect the remains of an idiosyncratic response
to Depression-era problems in the construction
industry, which is now maintained solely by
union political power; rather, it represents
one particular philosophy of government. Some
supporters of the Act nee it not as a crass
attempt to protect union construction, but as
the reflection of a principle; that the price
of labor should not become an element in the
competition for government construction costs—
typically from 25% to 50%—and the act may
therefore have a significant impact on con-
struction wages and costs. But regardless of
its impact, as it is administered now or after

/revisions, it is this principle which must also
be explicitly attacked or defended in discussion
and debate on Davis-Bacon."

National Academy of Sciences

In 1978 the Federal Construction Council of the National
Academy of Sciences issued a report entitled "Federal Procure-
ment Policy for Construction." I/ The report was a critique
of the recommendations by Study~~Group #13c (Construction)
of the Commission on Government Procurement issued in Febru-
ar'- 1972. (See p. 85.) The review was undertaken at the
request of the Office of Federal Procurement Policy and was
performed by the Council's Standing Committee on Procurement
Policy.

The Council's report agreed with the Study Group's rec-
ommendations that the threshold should be increased. It
stated that the recommended $25,000 threshold would be de-
sirable but that in no case should the amount be lower than
$10,000.

The Council did not agree that the Davis-Bacon Act should
be repealed; it believed that the original rationale for the
act remains valid and that the act had contributed to labor

l/"Federal Procurement Policy for Construction," Building
Research Advisory Board, National Research Councilt
National Academy of Sciences, Federal Construction Council
Technical Report No. 70, 1978.
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peace on Federal projects. The Council also disagreed that
the weekly payroll recordkeeping requirements should be elimi-
nated? it believed any monetary savings would be offset by
the increased administrative costs of construction agencies
investigating complaints of Davis-Bacon violations.

The Council, recognizing the validity of some past cri-
ticisms of the act, recommended that the act be reviewed
in light of current conditions and that the Congress revise
the act, as necessary, to eliminate undesirable aspects that
tend to increase Government administrative costs unneces-
sarily and tend to cause inflation.

The Council agreed that some changes in program adminis-
tration should be made; in particular, the 30-percent rule
should be abandoned. The Council's report said the 30-percent
rule, has resulted in the determination of minimum wage rates
the.t were significantly higher or lower than the rates ac-
tually paid to the majority of workers engaged in similar
construction in the area. The Council said a fairer approach
would be to use a statistical mean of wages paid in a given
area for a given classification. This, the Council said,
would serve to counteract the frequently heard charge that
the Davis-Bacon Act wage determinations are biased in favor
of labor unions.

congressional Research Service

In July 1978 t.-ie Congressional Research Service issued
a report < n the history and administration of the Davis-Bacon
Act. i/ The report said that the Davis-Bacon Act is little
Xnown to the general public, but it has engendered consider-
able controversy ->ver the years. It said part of the con-
troversy deals with the administration of the law, but the
debate extends beyond that, questioning the philosophy of
th<* act and the need for its continued existence.

The Service's report summarized the act's pros, cons,
and its need, but without critical comments or evaluation.
Arguments opposed to the Davis-Bacon Act concept were:

l/"The Davis-Bacon Act: History, Administration, Pro and
Con Arguments, and Congressional Proposals," Congressional
Research Service, Library of Congress, report 78-161E
July 11, 1978.
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"(1) The act was a depression measure which has
long since outlived its usefulness, (2) it inter-
feres with the workings of a free competitive
market, (3) it is inflationary because it results
in Federal and federally assisted construction
contracts costing more than other construction
contracts, (4) it gives an unfair advantage to
union employers over nonunion employers in bid-
ding for Government construction contracts, and
(5) it impedes entry of minority groups into the
construction industry."

Comments concerning inflation were:

"The act is inllationary because it results in
Federal and federally assisted construction
contracts costing more than other construction
contracts. Partly this is because Labor Depart-
ment procedures for determining prevailing wage
rates help assure that the union pay scale—
generally higher than nonunion pay- will be
selected.

"But the law itself is inflationary because
of its provision requiring payment of at least
prevailing local wages. Where there are con-
struction wages in a locality below the prevail-
ing ones, and where a contractor paying those
lower wages would win the contract in a free
competitive market—both plausible assumptions—
then the difference between his competitive
market bid and the bid actually winning the
contract measures the extent to which the law
increases costs to the Government and the tax-
payor."

"The suspension of the Davis-Bacon Act by
President Nixon on February 23, 1971 (by
Presidential Proclamation 4031) is further
evidence that the law is an 'engine of infla-
tion,' as it has been called."

Arguments sympathetic to the purposes of the Davis-
Bacon Act were presented:
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"(1) The act is more than a depression measure,
and is needed now as much as ever, (2) it
prevents cutthroat competition and promotes fair
competition based on decent labor standards, (3)
it follows established Federal Government policy
to pay prevailing wages, (4) it is not inflation-
ary and in the long run it may reduce, costs,
and (5) its repeal or weakening would adversely
affect apprenticeship programs in the construc-
tion industry and hurt minority groups."

The Service took no position regarding the validity of
the arguments.

CONCLUSION

Most studies on the inflationary effect of the Davis-
Bacon Act limit themselves to an attempt to measure (1) the
amount by which Labor's wage determinations have exceeded
the actual prevailing wage in the survey area and (2) the
act's administrative cost.

Critics of the 30-percent rule for determining the
prevailing wage suggest that much of the inherent bias of
the rule could be eliminated if a true average method of the
prevailing wage were used instead of the current procedures,
which consistently favor union rates. Although using an
average mean method for determining the prevailing wages on
a Davis-Bacon project could result in substantial wage cost
savings, even perfect administration of the prevailing wage
determination procedures using the averaging method would
not in itself be sufficient to completely remove its infla-
tionary effect.

Even at its theoretical best, the prevailing wage
determination procedure takes the average wage in the sur-
vey area and turns it into the minimum wage for the proposed
work. Except in the special case of a single existing rate,
where the average and minimum are the same, by definition the
average will always be higher than the minimum. This average
minimum wage is often highly correlated with union wage
scales. For the nonunion contractor, where skill levels
within crafts are recognized, this puts pressure on the non-
Davis-Bacon wage rates when they are below the average mini-
mum. Removal of the prevailing wage determination procedure
from Davis-Bacon would return the determination of wage rates
to the free market, and only in this way could the act's in-
herent inflationary effect be eliminated.
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Improving the administration of the Davis-Bacon prevail-
ing wage determination procedures may slightly lessen, but
not eliminate, the act's inflationary effect. Only the re-
peal of the Davis-Bacon Act would return the determination
of labor costs on federally funded or assisted construction
projects to the forces of the competitive market place.

LABOR COMMENTS AND OUR EVALUATION

Labor stated that our findings regarding the effect of
the Davis-Bacon Act on construction industry costs and the
economy as a whole were not based on sufficient evidence,
and our estimates of increased construction and administra-
tive costs have major flaws and were not on a sound basis.
Labor also took issue with the studies mentioned in the re-
port that comment on the inflationary effect of the act and
stated the studies have flaws and are inconclusive.

Increased construction costs caused
by Davis-Bacon Act

Labor said we have major flaws in our estimates primarily
because we (1) have an insufficient sample size, (2) used
different criteria in our survey because we excluded Federal
projects and eliminated duplicative counting of workers,
(3) failed to consider the extent higher wage costs were off-
set by increased productivity, and (4) assumed that there is
a correlation between wages and contract costs to the
Government—that contract costs would necessarily be higher
if a wage determination is high or that there would have been
a proportional savings in contract costs had wage rates been
lower. '

As discussed in chapter 2, we recognize that our sample
size was insufficent for projecting the results to the uni-
verse of construction costs during the year with any statis-
tical validity. However, because of the nature of our selec-
tion process, we have no reason to believe that our sample
of projects was unrepresentative of the universe. There-
fore, we believe that our cost estimates are a useful in-
dicator of the order of magnitude of the increased construc-
tion costs resulting from Davis-Bacon Act wage determinations.

We followed Labor's rules when making our wage surveys
except we (1) excluded Federal pro} *cts and (2) eliminated
the multiple counting of workers. Federal projects were ex-
cluded because we believe that the legislative history of the
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act intended that the wage rates be based on those that pre-
vailed in private construction. Excluding Federal projects
also eliminated any bias of incorrect rates that may have
been issued on earlier Davis-Bacon projects.

Labor stated that eliminating Federal projects is not
realistic for some types of construction (such as roads and
dams). We disagree. One of the 30 projects we surveyed,
project determination 76-NY-89, was a highway reconstruction
project in Otsego, New York. During our survey we were able
to gather data on private construction projects in the area >
on which to base our wage survey results. These included
small projects (such as paving and grading driveways and
roadways). Moreover, including small projects is in line .
with the Wage Appeals Board's decision (case no. 66-4,
Sept. 22, 1966), in which the Board said that a criteria
of size does not have significance in a county in terms of
the local prevailing wage. The Board said that Labor, in
issuing wage determinations on paving projects, must consider
wages paid on all paving projects in the county, notwithstand-
ing their small size.

We considered the inclusion of the same employees work-
ing on different projects—multiple counting—to be a ques-
tionable practice which distorts survey results. For ex-
ample, it seems to us that using a rate paid to one worker
on several projects could bias survey results when that work-
er's wages are given the same weight as a group of workers
working on only one project if the wages of the one worker
and the group of workers varies significantly.

Labor said we failed to consider the extent that its
higher wage costs under the Davis-Bacon Act were offset by
increased productivity. Labor offered as support the (1)
study by the Massachusetts Institute of Technology, which
states that wage costs may be reduced by using workers who
have more training and/or experience; contractors choose
better workers and supervisors who pay more attention to
training and managing them, (2) comment by the Council on Wage
and Price Stability that "union and nonunion workers may
differ systematically in skill level vithin the same occupa-
tion," and (3) comment from a 1972 study by (Professor) D. Quinn
Mills that a poorer quality of work may result without Davis-
Bacon determinations by facilitating awards to incompetent
contractors competitive only by virtue of low wages and re-
sulting in great long-term costs through higher maintenance
and repair costs.
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Worker productivity and contract awards to incompetent
contractors are procurement and contracting issues, and have
little to do with Labor's administration of the Davis-Bacon
Act. As Labor is undoubtly aware, the Federal Government
and its contracting agencies must follow well-established
and longstanding procurement rules and regulations to assure
that contracts are awarded to responsive and responsible
bidders. Labor's function is to issue accurate wage rates.

Although the Massachusetts Institute of Technology study
stated that wages under the Davis-Bacon Act may tend to pro-
duce a higher productivity rato, the study said also that
these higher rates were more than offset by the increases in
wage costs resulting from certain occupational structures,
legal and skill level requirements in the construction indus-
try, and costs of inappropriate or redundant training and
record-keeping under the act. The Institute said its findings
precluded wholesale assumptions or allegations about relative
union productivity, and concluded that further study is needed
before any general conclusion can be made.

In regard to the study by the Council on Wage and Price
Stability, Labor failed to include the entire Council statement
that "many observers claim that union workers are on average
more highly skilled and therefore more productive. On the
other hand, union work rules and jurisdictional lines may in-
crease labor costs." In addition, Labor fails to mention
that Professor Mills in his 1972 study also stated that the
act tended to spread union scales to Federal work and this
does tend to increase costs by certifying higher wages and
fringe rates in some areas, than the Government would have
to pay under open competition. The Professor also noted in
his study that most attempts to study productivity and work
rules in the construction industry "have been hardly more than
a list of alleged practices or rules with which the surveyed
employers expressed unhappiness."

We noted another significant point on worker productivity
in the report "In Defense of Davis-Bacon," which Labor says
is carefully researched and contains important insights into
the complex issues surrounding the Davis-Bacon Act. The re-
port, in discussing Professor Mills and other studies, states:

"Having presented these views [regarding produc-
tivity) one must readily acknowledge that they
do not represent a body of data. That body of
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data—either to prove or disprove any general-
ization about productivity in construction— ' ,.
simply does not exist. There are measurement
problems which have not yet been solved by ex-
perts in the field, including those in Govern-
ment."

It seems to us that these comments, along with those in
other studies, refute Labor's conclusion that the higher union
wages are offset by greater productivity. It appears to us, ,
on the basis of the studies we reviewed, that conclusive
evidence on this point does not exist.

Finally, in attacking our cost estimates, Labor says
there is no exact correlation between wages and contract
costs to the Government that contract costs would necessarily
'be higher if a wage decision is high or that there would
have been a proportional savings had wage rates been lower.
Neither assumption, according to Labor, is correct. It cites
as support (1) a case in Washington, D.C., involving subway
construction in which union contractors paid higher wage rates
than the union rate—which Labor would have determined had
it issued a wage determination based on union rates, (2) a
.Wage Appeals Board (WAB No. 78-50) decision involving the con-
struction of the subway in Atlanta, Georgia, where the con-
tracting agency (the Metropolitan Atlanta Rapid Transit Agency
(MARTA)) declined to join in the appeal based on its observa-
tion that lower wage rates were not reflected in lower contract
costs, and (3) the assertion that,- when a contractor pays low >
wages and the wage determination is also low, the contractor
will bid only low enough to undercut other bidders who pay
higher wages and any difference will go to his profits; thus,
the contract price bears no exact relationship to wage levels
issued.

We do not believe that the subway case in Washington
necessarily shows a lack of correlation between wages and
contract costts. This may be simiJar to the 18 examples found
in our review and supports our conclusion that low rates ac-
complish the act's intent best—local contractors and workers
got the contract and paid prevailing wages. Labor's wage
determination apparently had no significant effect on the
bidding process.
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The Atlanta subway case cited by Labor involved a
$860,000 contract for construction of site improvements for
a subway station site, and the issue raised was whether build-
ing or heavy construction rates should be used. An official
of the Atlanta subway's contracting agency stated that the
agency declined to join in the appeal because the wages in-
volved were such an insignificant portion of the project that
the total costs were virtually unaffected. He said the proj-
ect's costs were mostly for installing materials and equipment
rather than labor.

We believe that Labor's comment that there is no direct
relationship between wages and contract prices is speculative
and unsupported. Others believe that lower wages should re-
sult in lower contract costs. For example, in a report we
issued on June 20, 1978, on the Mobile River Project in
Alabama (see app. XIV), we showed that the Wage Appeals Board
directed Labor to perform another survey because the original
rates issued were inaccurate. As a result, Labor issued
revised rates which were substantially lower. Alabama State
officials have indicated that they anticipate savings in
contract costs—because of the lower wage rates—for comple-
tion of the remaining portion of the project.

We also noted in one example in this report (see p. 176)
that contractors told us that their bids would have bean
lower if the wage rates were lower. Other contractors told
us they refused to bid when wage rates were too high.

Labor estimated const'.Action cost
savings by using more accurate wage rates

In prior years Labor has estimated that significant
savings could result through the use of more accurate wage
rates.

In five reports we issued between August 13, 1964, and
September 13, 1968, we discussed how the inaccurate wage rates
issued by Labor were causing increased construction costs on
residential housing projects. As a result of our recommenda-
tions, Labor performed more onsite surveys to verify data
used to determine prevailing rates, and changed its practice
of prescribing commercial building construction wage rates
for housing construction. During fiscal year 1971 appropria-
tion hearings held on May 14-20, 1970, Labor officials advised
the House Subcommittee on Appropriations of its actions and
stated that, where Labor made more onsite surveys, it found
that Labor's wage determinations were in error by using the
union or commercial rates on residential housing.
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Labor officials told the House Subcommittee that it
estimated a potential savings of $60 million annually could
be realized by the Federal Government by using the residential
wage rates instead of commercial rates for federally financed
housing construction. Tnis potential savings, according to
Labor officials, was based on an estimate of $3 billion of
federally financed public housing construction. We noted
that Labor's estimate was calculated based on the $4 million
excess wages on projects totaling $50 million, as shown %in
our five prior reports, which we attributed to Labor's
inaccurate rates. ... ' '

r

Estimates of unnecessary
administrative costs

Labor believes that our estimates of administrative costs
of contractors are overstated, primarily because it questions
the study made by the Association of General Contractors—
which is the basis of our estimate. According to Labor, the
Association is opposed to the payroll requirements of the
Davis-Bacon Act and reiterated this opposition in its letter
soliciting data for the study from its chapter members. As
a result, this was an open invitation to build a case against
the act. Thus, Labor asserts it was reasonable to infer that
those who presented cost estimates were more strongly impelled
to make a case against the act than those who did not respond
and that, therefore, a biased self-selected sample was col-
lected, i

Labor did not provide any evidence or support for its
conclusion that the Association's study was biased or slanted
.to present a casei ag;ainst Davis-Bacon Act payroll require-
ments. ' ' '

Labor questioned the Association's study because (1)
there was a small response from the membership, (2) the ques-
tions were not clearly stated, and, as a result, many answers
were not responsive, (3) there was a wide variance in the
responses, and (4) there were few responses for computing the
average cost of compliance.

The Association believed that the response to its survey
was excellent and the quality of the information received was
very good. The Association said that many of the comments
received were helpful in understanding the sense of futility
on the part of contractors preparing the weekly payroll re-
port. It said many members believed that no use had ever
been made of the payroll data and that the added cost of pre-
paration produced no useful results. This is illustrated in
samples of comments:
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"Payroll records must be kept for review by the
Federal Government at any given time. Why submit
a separate report when they have this right at
any time?"

"We feel that in many cases, the reports are
filed and not even reviewed. We nave purposely
made errors on reports to check this out, and
they have never been brought to our attention."

The Association acknowledged the shortcomings in its
response rate, in the differences in the way the contractors
reported the cost and contract data, and in the lack of
responsiveness from some chapters and members. As a result,
it said a thorough statistical analysis was impossible.
Nevertheless, the Association said the survey indicated the
cost of complying with the Davis-Bacon reporting requirement
ranged from less than .5 percent to 5 percent of the total
value of the contract. It said that generally, the larger
the contract, the smaller the percentage.

In .Its letter to the Commission on Government Procure-
ment, the Association did not claim that the survey was
scientifically designed or statistically valid. It said
the survey results gave an indication of the costs of comply-
ing with the act's requirements. Moreover, it took an ex-
tremely conservative posture and estimated th' *ost at the
low end of the range—.5 percent of the contr. cost.

The weekly submission of certified payrolls is not re-
quired under other laws, including those containing labor
standard provisions, such as the Service Contract Act. As
our report and other studies have shown, these weekly payroll
requirements burden the contractor and contribute to in-
creased construction costs.

We do not believe, as Labor stated, that the payroll
requirement is vital to enforcement. Studies by the Commis-
sion on Government Procurement and other agencies (such as
Commerce's Economic Development Administration) showed that
the weekly payroll requirement contributes little to enforce-
ment of the act. Our review showed similar results.

In conclusion, we believe that the evidence shows that
the weekly payroll records required by the act are an unnec-
essary burden on both the contractors and contracting agen-
cies, and that they serve very little purpose. There is no
question that it is costing contractors—and ultimately the
Government—a substantial amount; the only question is how much.
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Other studies on the Davis-Bacon Act's
inflationary aspects

Labor took issue with the eight studies cited in this
report and stated that we did not cite, nor could it find sub-
stantial evidence from these studies, that Davis-Bacon has
a significant inflationary impact on the economy as a whole.
Labor also stated that the studies are inconclusive and flawed,
as described in the report issued by the Massachusetts Insti-
tute of Technology.

We were aware of the Institute's study and have included
a discussion of the Institute's report, beginning on page 92.
The Institute's study does state that there are no serious
studies of the actual cost effect, that the Davis-Bacon Act
has had. It is interesting to note that the Institute men-
tions only one of the eight studies—the study of the Council
on Wage and Price Stability—and that, in referring to that
study's description of the small percentage increases in wages
due to the Davis-Bacon Act, the Institute said

n* * * Although these margins are small enough
to be considered insignificant—due to statis-
tical error and to differences in worker
productivity * * * the COWPS [Council on Wage
and Price Stability] authors nonetheless go on
to compute a possible savings of $200 to
$600 million in Federal construction costs by
adopting an averaging rule."

Thus, contrary to Labor's assertions, the studies, (at least
the Council's) do discuss the act's inflationary effect.

The Institute's study also commented on some problems
in the administration of the act similar to those we found.
For example, the Institute said that (1) for some construc-
tion, nearly all Davis-Bacon Act rates were identical to union
rates in the area, (2) Labor's reliance on the 30-percent
rule virtually guaranteed that the union rate would become
the prevailing wage rate even in relatively open-shop areas,
and (3) the act's reporting requirements seem both onerous
and a nonsensical burden on contractors.

Labor questions the inflationary cost estimates included
in the Wharton School study and indicates it was merely a
study of 914 contracts during the suspension of the Davis-
Bacon Act in 1971,
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We believe Labor's reference is misleading. The Wharton
study is much more than a study of 914 contracts. It is a
comprehensive study on what the Davis-Bacon Act is, what it
is supposed to do, how it is administered, its administrative
problems, and how contractors feel about the act. In addi-
tion, the study discusses the costs that are associated with
the act and the act's effect on the economy.

The quote cited by Labor from the Wharton study is cor-
rect, but it gives a false impression of the author's conclu-
sion. As shown in the following quote, the author believes
that, despite the limitations of the study, it is the most
direct comparison of costs with and without the act:

"Many of the effects of competitive pressures
disappear when only the lowest initial bid and
lowest rebid are considered. * * * for most
categories except heavy construction, the low
rebids were less than the low original bids.
In heavy construction they averaged 4.33
percent higher, almost offsetting the decreases
in building, highway, residential, and other
types of construction. Nevertheless, the
difference between the original low bids and
the low rebids amounts to 0.63 percent, exclu-
sive of any factor to account for the infla-
tionary impact of the delay between bids and
rebids. This percentage is probably a fair
representation of actual savings to the
government as a result of the suspension.
Projected over the estimated current govern-
ment spending total of $38 billion for con-
struction work, it represents a savings of
about $240 million a year. In other words,
by this estimate, the cost to the government
of the Davis-Bacon Act is $240 million a year.
Corrected for expected price rise due to infla-
tion during the bidding period, the figure would
rise to between $620 million and $1 billion.

"Naturally, this figure, too, must be interpreted
with some care. These low bids are also subject
to competitive and gamesmanship pressures,
although they are less influenced by them than
are the aggregated figures previously presented.
Nevertheless, it is probably the most direct
comparison of costs with and without Davis-Bacon
rates that could be produced."
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Labor's assertion thai the Council on Wage and Price
Stability study showed some Davis-Bacon Act rates as lower
than average rates in commercial construction and higher
for residential construction is correct. Labor's comment
that the study arrived at a modest conclusion that the
Council's analysis does not support the contention that- the
present Davis-Bacon procedures do produce rates typically
higher than actual rates is only part of the story, however.
The Council's study concluded that, if the average rates
were used instead of Labor's procedures, there may be pot-
ential cost savings in some localities and cities.

In addition, the Massachusetts Institute of Technology
study states that although margins are small enough to be
considered insignificant the Council on Wage and Price
Stability authors nonetheless go on to compute a possible
savings of $200 to $600 million in. Federal construction costs
by adopting an average rule.
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CHAPTER 7

SCOPE OF REVIEW

We performed our review to determine whether

—Labor's regulations, practices, and procedures to
develop and issue wage determinations under the Davis-
Bacon Act provide assurance that wage rates issued are
those that actually prevail on similar private con-
struction projects in the area of proposed Federal con-
struction;

—the act is meeting its original intent without adversely
affecting construction costs; and

—the act is currently relevant and still needed to
accomplish the purposes intended at the time it was
passed in 1931.

Our earlier reports resulted from either specific con-
gressional inquiries or from self-initiated reviews of ques-
tionable wage determinations issued by Labor; they primarily
covered only residential construction projects located in
Southern and Eastern States. In this review we expanded our
coverage to include all sections of the country and wage de-
terminations published for the major types of construction.
We selected and included in our review Labor regions that
included

—areas with high construction activity (in terms of
dollars),

—areas with large numbers of construction workers,

—both industrial and rural States, and

—areas with both high and low union representation.

We performed our review at oabor headquarters in Washing-
ton, D.C., and at the following regional Labor offices:
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Region

2

Location

New York City,
New York

States in the region

New York and New Jersey

Atlanta, Georgia Alabama, Florida, Georgia,
Kentucky, Mississippi,
North Carolina, South
Carolina, and Tennessee

Number of
counties

83

736

Chicago,
Illinois

Dallas, Texas

San Francisco,
California

> , Indiana, Mich-
igan, Minnesota, Ohio,

Illinois,
igan, MJ..»..._^^
'and Wisconsin

Arkansas, Louisiana, New
Mexico, Oklahoma, and
Texas

Arizona, California,
Hawaii, and Nevada

524

502

94

At jach location we randomly selected for review 10
project determinations, proportional to the number issued in
each region for various types of construction, during the
period January i through June 30, 1976. We also randomly
selected 23 area determinations. We evaluated Labor's devel-
opment and issuance of the wage rates in these 73 determina-
tions.

We also made 30 surveys of the wage rates being paid by
private contractors in locations covered by area and project
determinations in each selected region and compared the re-
sults with the wage rates issued by Labor and, when practic-
able, being paid to workers on construction projects in pro-
gress. A listing of selected wage determinations, localities
where we made surveys, and the related construction projects
are shown in appendix XIII.

At Labor's regional offices and headquarters we inter-
viewed officials and staff at all levels and reviewed data
supporting the development and issuance of wage rates. We
also reviewed applicable regulations, procedures, and the
legislative history of the Davis-Bacon Act.

We interviewed contracting agency officials responsible
for the administration of Davis-Bacon Act provisions in the
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30 selected projects and reviewed related contract adminis-
tration files. We also interviewed officials from companies
constructing projects and employees at the construction sites,
and we reviewed related contract.and payroll records.
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WEAKNESSES IN ADMINISTERING THE

DAVIS-BACON ACT NOTED IN OUR PRIOR

REPORTS TO THE CONGRESS

In a series of seven reports to the Congress issued
between June 1962 and August 1970, we commented on the
manner in which Labor—under the Davis-Bacon Act and related
acts—had made minimum wage rate determinations for selected
major federally financed construction projects. The reports
pointed out that the prevailing rates prescribed by Labor
were significantly higher than wage rates prevailing in the
areas and had substantially increased the costs of construc-
tion to the Federal Government.

The findings in the seven reports to the Congress are
summarized in a report, "Need for improved Administration of
the Davis-Bacon Act Noted Over a Decade of General Accounting
Office Reviews" (B-146842, July 14, 1971). I/ Our findings,
recommendations, and the actions that have been taken on
them are briefly summarized below.

—Our reviews covered wage rate determinations for
29 selected construction projects, including military
family housing, low-rent public housing, federally
insured housing, and a water storage dam. We esti-
mated that, as a result of minimum wages being estab-
lished at rates higher than those actually prevailing
in the area of the project, construction costs in-
creased 5 to 15 percent. We concluded that 'the
Federal Government and beneficiaries of federally
financed projects had obtained less construction per
dollar than had builders of projects not financed
with Federal funds.

—We reported that our information indicated that
the determination of wage rates higher than those
prevailing in the industry had discouraged some
contractors from bidding on Federal construction
contracts and had reduced competition. Some pri-
vate contractors stated that they would not bid on
federally financed construction projects because of
the higher wage rates they would be forced to pay.

l/S<pe page 115, app. I for a list of the eight prior reports.
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• ...—We stated that prescribing minimum wage rates higher
than those prevailing for similar construction in an
area not only increased the cost of federally fi-
nanced construction, but also, because of the large

1 volume of such construction, tended to have an
. ' inflationary effect on the construction industry and

the national economy as a whole.

We concluded that the act's objectives can be achieved
through improvement in the administration of the wage determi-
nation process so that minimum wage rates were prescribed for
federally financed construction based on actual prevailing
rates determined in accordance with the act's requirements.
We recommended to Labor that needed improvements included,
in particular, issuing explicit guidelines and criteria
covering the principal elements of an adequate determination
of minimum wage rates and fringe benefits and the establish-
ment of adequate, up-to-date, and accurate information
based on prevailing wages.

Labor stated that action on the improvements we suggested
had been or would be taken. Labor also stated that explicit
guidelines and criteria covering the principal elements of a
wage determination would be set forth in a manual of instruc-
tions as soon as possible. In February 1972 Labor issued an
"Interim Manual of Operations for Making Wage Determinations
under the Davis-Bacon and Related Acts." Labor also revised
its regulations in 29 C.F.R., Part 1, "Procedures for Pre-
determination of Wage Rates," and 29 C.F.R., Part 5, "Labor .
Standards Provisions." The Interim Manual continued in use
for 5 years—until August 1977, when Labor issued a perma-
nent manual "Construction Wage Determinations Manual of
Operations."

Issuance of the Interim Manual and revised regulations
did result in more explicit guidelines. However, as we point
out in this report (see chs. 2, 4, and 5) the guidelines
(1) are still not adequate, (2) have not been adhered to, and
(3) have not resulted in more accurate wage determinations.

Following is a list of our reports to the Congress on
reviews of wage determinations under the Davis-Bacon Act.
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1. "Review of Wage Rate Determinations for Construction
of Capehart Housing at the Marine Corps Schools, Quantico,
Virginia" (B-145200, June 6, 1962).

2. "Wage Rates for Federally Financed Housing Construction
Improperly Determined in Excess of the Prevailing Rates for
Similar Work in Southeastern Areas of the United States"
(B-146842, Aug. 13, 1964).

3. "Wage Rates for Federally Financed Building Construction
Improperly Determined in Excess of the Prevailing Rates for
Similar Work in New England Areas" (B-146842, Jan. 26, 1965).

4. "Wage Rates for Federally Financed Housing Construction
Improperly Determined in Excess of the Prevailing Rates for
Similar Work in the Dallas-Fort Worth, Texas, Area"
(B-146842, Mar. 26, 1965).

5. "Review of Determinations of Wage Rates for Construction
of Carters Dam, Georgia" (B-156269, Dec. 14, 1966).

6. "Need for More Realistic Minimum Wage Rate Determinations
for Certain Federally Financed Housing in Washington Metropol-
itan Area" (B-164427, Sept. 13, 1968).

7. "Construction Costs for Certain Federally Financed
Housing Projects Increased Due to Inappropriate Minimum Wage
Rate Determinations" (B-146842, Aug. 12, 1970).

8. "Need for Improved Administration of the Davis-Bacon Act
Noted Over a Decade of General Accounting Office Reviews"
(B-146842, July 14, 1971).
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THE HISTORY OF THE DAVIS-BACON ACT

The history of the Davis-Bacon Act has been one of
controversy, from its inception nearly 50 years ago to the
present. Federal contracting agencies, contractors, con-
tractor associations, unions, and the Department of Labor
have all been dissatisfied with one aspect or another of the
wage rates issued, enforcement under the act, or both. With
the numerous extensions of the act's prevailing wage concept
to other legislation, State and local governments have been
affected by the act. Interestingly, much of this controversy
and dissatisfaction was predicted by the Secretary of Labor
in 1932, when an amendment requiring predetermination of wage
rates was vetoed by the President. (See p. 121.)

EVENTS LEADING TO ORIGINAL ACT

In 1927 Congressman Robert L. Bacon of New York intro-
duced a bill in the 69th Congress to require contractors on
Federal projects to comply with State la^s, if any, regulat-
ing wages of employees. The Congressman was concerned over
construction contractors bringing nonunion workers into New
York and paying them at lower rates than those that prevailed
locally. State law in New York protected State construction
projects from such competition, because prevailing wage rates
were required to be paid on all State-funded construction
projects.

To support the need for his bill Congressman Bacon cited
the following:

"I want to cite the specific instance that brought
this whole matter to my attention. The Government
is engaged in building in my district a Veterans'
Bureau hospital. Bids were asked for. Several
New York contractors bid, and in their bids, of
course, they had to take into consideration the
high labor standards prevailing in the State of
New York * * *. The bid, however, was let to a
firm from Alabama who brought some thousand non-

• union laborers from Alabama into Long Island,
,N.Y.,. into my congressional district. They were
herded onto the job, they were housed in shacks,
they were paid a very low wage, and the work
proceeded, of course, that meant that the labor
conditions in that part of New York State where
this hospital was to be built were entirely
upset. It meant that the neighboring community
was very much upset, * * *.

116



APPENDIX II APPENDIX II

"In the case that I have cited, the New York
contractors were at a great disadvantage because
they could not have brought in nonunion cheap
labor. They could have done it legally, but
they would then have lost their position and '
standing in the trade in New York State for
future jobs." I/

Later hearings indicate that this project was actually
started in 1921 and, according to testimony by Congressman
Bacon, the contractor had "done good work at least I am so
informed." This project continued to be cited as the major
example to support the need for the bill until the law was
passed in 1931. 2/

From 1927 until the enactment of the original act in
1931, 14 bills were introduced (4 in the Senate, 10 in the
House). It was 1930, however, before any real momentum began
in support of the legislation. At that time the depression
was increasing—resulting in mass unemployment. The condi-
tions which produced the first proposed legislation were
said tr be increasing. The Government, to help alleviate
the economic conditions, had initiated a massive construction
program. Contractors eager for business were taking advantage
of the unemployed job market to hire employees who were wil-
ling to work at any wage.

The 71st Congress became concerned that these practices
would further degrade economic conditions by depressing the
wage standards of the local communities in which the Federal
projects were to be constructed. The Federal Government was
involved with complaints that itinerant contractors on Gov-
ernment projects were employing aliens and taking advantage
of the unemployment situation to cut wages below locally
prevailing rates by transporting itinerant cheap labor to
jobs, to the detriment of4 local labor and contractors. 3_/

I/See hearings on House bill 17069 before the House Committee
on Labor, 69th Cong., 2d sess., pp. 2-3 (1927).

2/See hearings on House bills 7995 and 9232 before the House
Committee on Labor, 71st .Cong., 2d sess., p. 6 (1930).

_3/See hearings on House bills 7995 and 9232 before the House
Committee on Labor, 71st Cong., 2d sess., pp. 5-65 (1930).
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However, the argument that itinerant contractors were
transporting cheap labor to jobs to the detriment of local
labor and contractors was not well supported at that time,
and may have been an exaggeration. The Treasury Department
had tabulated a list of 26 Federal building projects under
construction in 1930, showing the number of alien, local,
and outside workers employed on each project. The tabula-
tion showed that the itinerant problem was overstated. Of
the 1,724 workers on these projects, only 21 and 2 percent,
respectively, were outside and alien workers.

The tabulation also showed that more than half of the
outside workers were employed on projects in four localities
where the local labor forces would not be expected to be as
extensive as in large metropolitan centers—Boise, Idaho;
Fargo, North Dakota; Tuscon, Arizona; and Juneau, Alaska.
Also, no outside workers reportedly were employed on projects
in the larger metropolitan areas such as Brooklyn, Milwaukee,
New Orleans, San Francisco, and Seattle.

The President proposed to resolve the issue administra-
tively by providing in the notice to bidders on Federal con-
struction projects that contractors must maintain local wage
scales. The Comptroller General ruled, however, that the
proposal violated existing law, and he suggested that legis-
lative action was necessary.

Thus, with the pressure of the depression and unemploy-
ment, complaints of contractors transporting workers at low
wages, and the adverse decision of the Comptroller General
on an administrative attempt at a solution, the stage was
set for legislative action.

A proposed bill calling for the prevailing wage theory
to be applied to Federal contracts for construction of public
buildings was drafted by an interdepartmental committee from
the Labor, War, and Treasury Departments. Identical bills
were introduced in the 71st Congress by Senator Davis of
'Pennsylvania and Congressman Bacon. The Senate and House
debates and hearings on the bill treated the unemployment
situation as an emergency, and the measure was passed by the
Congress and enacted into law as the Davis-Bacon Act on
March 3, 1931 (Public Lav 71-798).

THE ORIGINAL ACT

The initial act required that contracts over $5,000 for
the construction, alteration, and repair of public buildings
shall contain a provision that the rate of wages for all
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laborers and mechanics employed by the contractor or sub-
contractor on public buildings covered by the contract shall
not be less than the prevailing rate of wages for work of a
similar nature .in the city, town, village, or other civil sub-
division of the State (or District of Columbia) in which the
buildings are ,1 oca ted. It also provided that, in case any
..dispute arose /as to what the prevailing rates of wages were
for work of a similar nature applicable to the contracts and
if the dispute could not be adjusted by the contracting
officer, the matter would be referred to the Secretary of
Labor for determination. The Secretary's decision would be
conclusive on all parties to the contract.

The Senate and House Committee reports I/ on the
Davis-Bacon Act commented on, the need for and objectives of
the act:

"The Federal Government has entered upon an
extensive public building program throughout
the United States and in the District of Col-
umbia. This program will continue for a period
of 8 or 10 years and will result in the expendi-
ture of approximately a half a billion dollars
for the construction, alteration, and repair of
Federal buildings. It was intended that this
vast sum of money should be expended not only to
properly house Federal offices in their own
buildings, but also to benefit the United States
at large through distribution of construction
throughout the communities of the country with-
out favoring any particular section.

"The Federal Government must, under the law,
award its contracts to the lowest responsible
bidder. This has prevented representatives of
the departments involved from requiring success-
ful bidders to pay wages to their employees com-
parable to the wages paid for similar labor by
private industry in the vicinity of the building
projects under construction. Though the officials
awarding contracts have faithfully endeavored to
persuade contractors to pay local prevailing wage
scales, some successful bidders have selfishly
imported labor from distant localities and have
exploited this labor at wages far below local
wage rates.

l/S. Rept. 1445, 71st Cong., 3rd sess., 1, 2 (1931), and
H.R. 24533, 71st; Cong., 3rd sess., 1 (1931).
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"This practice, which the Federal Government is
now powerless to stop, has resulted in a very un-
healthy situation. Local artisans and mechanics,
many of whom are family men owning their own
homes, and whose standards of living have long
been adjusted to local wage scales, can not hope
to compete with this migratory labor. Not only
are local workmen affected, but qualified con-
tractors residing and doing business in the sec-
tion of the country to which Federal buildings
are allocated find it impossible to compete with
the outside contractors, who base their estimates
for labor upon the low wages they can pay to un-
attached, migratory workmen imported from a dis-
tance and for whom the contractors have in some
cases provided housing facilities and food in
flimsy, temporary quarters adjacent to the proj-
ect under construction."

The legislative history of the act shows that the
Congress intended that wage determinations should be based
on the wage rates established by private industry for con-
struction of a similar character and that no new wage scale
be established. Both the Senate and the House reports on
the act I/ contained the following statements:

"The purpose of this measure is to require
contractors and subcontractors engaged in
constructing, altering, or repairing any
public building of the United States or of
the District of Columbia situated within
the geographic, limits of the United States
to pay their employees the prevailing wage
rates when such wage rates have been estab-
lished by private industry." (Underscoring
supplied.)

"This measure does not require the Government
to establish any new wage scales in any portion
of the country. It merely gives the Government
the power to require its contractors to pay their
employees the prevailing wage scales in the vici-
nity of the building projects. This is only fair
and just to the employees, the contractors, and

I/Ibid, p. 119,
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the Government alike. It gives a square deal to
all." (Underscoring supplied.)

Also, throughout the debates on the bills, there were
statements and assurances from the sponsors that the bills
did not require that new rates be established, but that the
bills merely required contractors to pay the rates which had
been established by private industry for construction of a
similar character.

The act did not establish what should constitute a pre-
vailing wage rate in a given locality, nor did it prescribe
any definite rule showing how it could be impartially and
accurately determined. From the outset two distinct theories
on what constituted a prevailing wage were evident. Orga-
nized labor contended that the prevailing wage was that
arrived at through collective bargaining between employers
and employees—the union wage. Government contracting offi-
cers and contractors held to the theory that the prevailing
wage was the rate paid to the largest number in a particular
locality at a given time. I/

EVENTS LEADING TO THE PROPOSED
AMENDMENTS OF 1935

Dissatisfaction arose over the act almost immediately
after its enactment. During the first 9 months the law was
in effect approximately 200 specific disputes concerning
wage rates paid to workers on public building projects were
submitted to the Department of Labor, in addition to scores
of union disputes involving only a single craft. This
dissatisfaction centered around two main elements—the post
determination of the prevailing wage and the lack of .an
effective enforcement mechanism.

The desi ^ to cor::ejct the problem by legislation con-
tinued, and after hearings in early 1932 the 72d Congress
passed Senate bill 3847, an amendment to the act which
(1) called for the Secretary of Labor to predetermine pre-
vailing wages, (2) made provisions for stronger enforcement
(including fines), and (3) authorized the Comptroller General
to deduct amounts from .any num clue to defaulting contractors
to reimburse the workers the amounts, due to them.

I/See hearings on Senate bill 3847 before the Senate Committee
on Education .and Labor, 72d Conq.,. 1st ŝ est). (1932), pp. 6,
7, 15, 19, and 20.
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This bill was vetoed by the President on July 1, 1932.
In returning it to the Senate he included a memorandum from
the Secretary of,Labor which stated:

"The bill should not be approved. It is obscure
and complex and would be impracticable of admin-
istration. It would stretch a new bureacracy
across the country * * *."

The Secretary also pointed out that the

"existing law of March 3, 1931, should not be
scrapped for this proposed amendatory bill with
its complexities and obscurities, the results of
which could only be dissatisfaction, endless con-
troversy in enforcement, and great increase in
expense to the taxpayer."

Many of the provisions of the vetoed Senate bill 3847
then became the subject of renewed congressional hearings in
1934. The hearings discussed the abuses in payment, the
practices of Government contractors, and the inadequacy of
existing law to remedy these problems. ,

In 1935 the Congress made major modifications to the
Davis-Bacon Act by enacting Public Law 74-403 on August 30,
1935, which:

1. Provided for the predetermination of wages by the
Secretary of Labor.

2. Lowered the dollar threshold of contracts covered by
the act from $5,000 to $2,000.

3. Added painting, decorating, and public works, in
addition to public buildings, under the coverage of
the act.

4. Required contractors to pay wages not less than once
a week at wage rates stated in the specifications,
regardless of any contractual relationships between
employees and employers.

5. Provided that the wage scales be posted in a promi-
nent and easily accessible place at the work site.
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6. Gave the contracting officer the authority to
(a) withhold from the contractor an amount to cover
the difference between the wage rates required by
the contract and the wage rates received by the
laborers and mechanics and (b) terminate the contract
if the laborers and mechanics receive wages lower
than the prevailing wages stipulated in the contract;
the contractor would be liable for any excess costs.

7. Authorized and directed the Comptroller General to

— disburse from sums withheld any wages found to be
. due to workers with wage claims and

— circulate a list to all Government departments of
the names of persons or firms whom he has found
to have disregarded their obligations to employees
and subcontractors, thereby declaring them ineli-
gible for Government contract awards for 3 years.

These basic provisions have remained unchanged, except
for a few amendments discussed in the next section.

CHANGES IN THE LAW SINCE 1935

There have been four amendments to the act since 1935.
The act was extended to Alaska and Hawaii in 1940, but later
(1960), when each received statehood, specific reference to
them was dropped. I/ In 194.1, an amendment (Public Laws
77-22, Mar. 23, 1941, and 77-241, Aug. 21, 1941), made clear
that the act applied to contracts awarded by methods other
than advertising for proposals (i.e., negotiated contracts),
In 1964, the act was amended to include fringe bent- its as a
part of wages (Public Law 88-349, July 2, 1964).

During 17 years (1942-1959), 40 other bills were intro-
duced in the various Congresses to amend the Davis-Bacon
Act, but none ever reached the hearing stage. Congresssional
interest during this period centered around extending the
coverage of the act and creating better methods to administer
and enforce the act.

In early 1962 the Special Subcommittee on Labor, House
Committee on Education and Labor, 87th Congress, held hearings
on a bill to amend the act to include fringe benefits when

I/See public laws 76-633, June 15, 1940; and 86-624,
July 12, 1960.
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determining the prevailing wages. Initial efforts were
not successful, but a similar bill was later introduced in
the 88th Congress; it passed and was signed by the President
on July 2, 1964, as Public Law 88-349. The term "prevailing
wage" now includes such fringe benefits as medical or hospital
care, pensions on retirement or death, compensation for
occupational injury or illness, unemployment benefits, et al.

In the 1960s and early 1970s inflation and unemployment
were growing concerns, resulting in high unemployment. The
concern over the inflationary effect of the Davis-Bacon Act
on federally funded construction led to the introduction of
legislation to repeal the act. From 1971 to March 1979 there
have been at least 27 bills introduced in the Congress to
repeal the act or its provisions from related acts. The most
recent was House bill 3155, introduced in the 96th Congress.
None of these bills had been passed by the Congress at
March 31, 1979. .
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STATUTES RELATED TO THE DAVIS-BACON ACT

REQUIRING PAYMENT OF WAGES AT RATES

PREDETERMINED BY LABOR (note a)

1. Federal-Aid Highway Act of 1956 (sec. 108(b), 70 Stat.
378, recodified at 72 Stat. 895; 23 U.S.C. 113(a), as
amended), see particularly the amendments in the
Federal-Aid Highway Act of 1968 (Public Law 90-495,
62 Stat. 815).

2. National Housing Act (sec. 212 added to c. 847, 48 Stat.
1246 by sec. 14, 53 Stat. 807; 12 U.S.C. 1715c) and re-
peatedly amended.

3. Federal Airport Act (sec. 15, 60 Stat. 178; 49 O.S.C.
1114(b)K

4. Housing Act of 1949 (sec. 109, 63 Stat. 419, as amended;
42 U.S.C. 1459).

5. School Survey and Construction Act of 1950 (sec. 101,
72 Stat. 551, 20 U.S.C. 636(b) (1) (E), Public Law
85-620).

6. Defense Housing and Community Facilities and Services
Act of 1951 (sec. 310, 65 Stat. 307, 42 U.S.C. 15921).

7. U.S. Housing Act of 1S37 (sec. 16, 50 Stat. 8S6, as
amended, 42 U.S.C. 1416).

8. Federal Civil Defense Act of 1950 (sec. 3(c), 72 Stat.
533; 50 U.S.C. App. 2281, Public Law 85-606).

9. Health Professions Educational Assistance Act of 1963
(sec. 2(a), 77 Stat. 164; 42 U.S.C. 292d (c) (4) and
42 U.S.C. 293a(c)(5), Public Law P8-129).

10. Mental Retardation Facilities Construction Act (sec.
101, 122, 135; 77 Stat. 282, 284, 288, 42 U.S.C.
295(a)(2)(D), 2662(5), 2675(a)(5), Public Law 88-164).

11. Community Mental Health Centers Act (sec. 205, 77 Stat.
292; 42 U.S.C. 2685(a)(5), Public Law 88-164).

a/As of April 30, 1977.
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12. Higher Educational Facilities Act of 1963 (sec. 403,
77 Stat. 379; 20 U,S.C. 753, Public Law 88-204).

13. Vocational Educational Ar:t of 1963 (sec. 7, 77 Stat.
408; 20 U.S.C. 35f, Public Law 88-210).

14. Library Services and Construction Act (sec. 7(a), 78
Stat. 13; 20 U.S.C. 3S5c(a)(4), Public Law 88-269).

15. Urban Mass Transportation Act of 1964 (sec. 10, 78 Stat.
307; 49 U.S.C. 1609, Public Law 88-365).

16. Economic Opportunity Act of 1964 (sec. 607, 78 Stat. 532;
42 U.S.C. 2947, Public Law 88-452).

17. Hospital Survey and Construction Act, as amended by the
Hospital and Medical Facilities Amendments of 1964 (sec.
605(a)(5), 78 Stat. 453; 42 U.S.C. 291e(a)(5), Public
Law 88-443).

18. Housing Act of 1964 (adds sec. 516(f) to Housing Act of
1949 by sec. 503, 78 Stat. 797; 42 U.S.C. .1486(f), Public
Law 88-560),

19. Commercial Fisheries Research and Development Act of
1964 (sec. 7, 78 Stat. 199; 16 U.S.C. 779e(b), Public
Law 88-309).

20. Nurse Training Act of 1964 (sec. 2, 78 Stat. 909; 42
U.S.C. 296a(b) (5), Public Law 88-581)=

21. Appalachian Regional Development Act of 1965 (sec. 402,
79 Stat. 21; 40 U.S.C. App. 402, Public Law 90-103).

22. Act to provide Financial Assistance for Local Educational
Agencies in areas affected by Federal activities (64
Stat. 1100, as amended by sec. 2, 79 Stat. 33; 20 U.S.C.
2411, Public Law 89-10).

23. Elementary and Secondary Education Act of 1965 (sec. 308,
79 Stat. 44; 20 U.S.C. 848, Public Law 89-10).

24. Cooperative Research Act of 1966 (sec. 4(c), added by
sec. 403; Public Law 89-750, 79 Stat. 46; U.S.C.
332a (c)).
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25. Housing Act of 1961 (sec. 707, added by sec. 907, 79
Stat. 496; 42 U.S.C. 1500c-3, Public Law 86-117).

26. Housing and Urban Development Act of 1965 (sec. 707,
79 Stat. 492; 42 U.S.C. 3107, Public Law 89-117).

27. Public Works and Economic Development Act of 1965 (sec.
712, 79 Stat. 575; 42 U.S.C. 3222, Public Law 89-136).

28. National Foundation on the Arts and Humanities Act of
1965 (sec. 5(k), 79 Stat. 846; 20 U.S.C. 954{k), Public
Law 89-209).

29. Federal Water Pollution Control Act as amended by sec.
4(g) of the Water Quality Act of 1965 (79 Stat. 910;
33 U.S.C. 466e(g), Public Law 89-234) .

30. Heart Disease, Cancer and Stroke Amendments of 1965 (sec.
904, as added by sec. 2, 79 Stat. 928; 42 U.S.C.. 299d(b)
(4), Public Law 89-239).

31. National Capital Transportation Act of 1965 (sec. 3(b)
(4), 79 Stat. 644; 40 U.S.C. 682(b)(4), Public Law
89-173) Note: Repealed December 9, 1969, and labor
standards incorporated in sec. 1-1431 of the District
of Columbia Code.

32. Vocational Rehabilitation Act (sec. 12(b), added by
sec. 3, 79 Stat. 1284; 29 U.S.C. 41a(b)(4), Public
Law 89-333)=

33. Medical Library Assistance Act of 1965 (sec. 2, adding
sec. 393 of the Public Health Service Act, 79 Stat.
1060; 42 U.S.C. 280b-3(b)(3), Public Law 89-291),

34. Solid Waste Disposal Act (sec. 207, 79 Stat. 1000; 42
U.S.C. 3256, Public Law 89-272).

35. National Technical Institute for the Deaf Act (sec. 5(b)
(5), 70 Stat. 126; 20 U.S.C. 684(b)(5j, Public Law
89-36).

36. Demonstration Cities and Metropolitan Development Act
1966 (sec. 110, 311, 503, 1003, 80 Stat. 1259, 1270,
1277, 1284; 42 U.S.C. 3310; 12 U.S.C. 1715c; 42 U.S.C.
1416, Public Law 89-745).
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37. Model Secondary School for the Deaf Act (sec. 4,
80 Stat. 1028, Public Law 89-695).

38. Delaware River Basin Compact (sec. 15.1, 75 Stat.
714, Public Law 87-328} (considered a statute for
purposes of the plan.)

39. Alaska Purchase Centennial (sec. 2(b), 80 Stat. 8,
Public Law 89-375).

40. Highway Speed Ground Transportation Study (sec. 6(b),
79 Stat. 895, 49 U.S.C. 1536(b) , Public Law 89-220).

41. Allied Health Professions Personnel Training Act of
1966 (80 Stat. 1222; 42 U.S.C. 295h(b)(2)(E), ,
Public Law 89-751).

42. Air Quality Act of 1967 (Sec. 307 added by sec. 2,
81 Stat. 506; 42 U.S.C. 1957j-3, Public Law 90-148).

43. Elementary and Secondary Education Amendments o£ 1967 V,
(81 Stat. 819; 20 U.S.C. 880b-6, Public Law 90-247).

44. Vocational Rehabilitation Amendments of 1967 (81 Stat.
252, 29 U.S.C. 42a (c)(3), Public Law 90-391).

45. National Visitors Center Facilities Act of 1968 (sec.
110, 82 Stat. 45; 40 U.S.C. 808, Public Law 90-264).

46. Juvenile Delinquency Prevention and Control Act of
1968 (sec. 133, 82 Stat, 469; 42 U.S.C. 3843, Public
Law 90-445).

47. New Communities Act of 1968 (sec. 410 of Public Law
90-448, 82 Stat. 516; 42 U.S.C. 3909).

48. Alcoholic and Narcotic Addict Rehabilitation Amendments
of 1968 (sec. 243(d) added by sec. 301, 82 Stat. 1008;
42 U.S.C. 2688h(d), Public Law 88-164).

49. Vocational Education Amendments of 1968 (sec. 106
added by sec. 101(b), 82 Stat. 1069, 20 U.S.C. 1246,
Public Law 90-576).

50. Postal Reorganization Act (39 U.S.C. 410(b)(4)(c),
Public Law 91-375).
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51. Developmental Disabilities Services and Facilities Con-
' struction Amendments o£ 1970 (84 Stat. 1316, 42 U.S.C.

2675, sec. 135(a)(5), Public Law 91-517).

52. Rail Passenger Service Act of 1970 (84 Stiit. 1327,
45 U.S.C. 565, sec. 405(d), Public Law 91-518),

53. Housing and Urban Development Act of 1970 (84 Stat.
1770, Sec. 707(a) and (b), Public Law 91-609, 42
U.S.C. 1500C-3).

54. Airport and Airway Development Act of 1970 (84 Stat.
219, sec. 22(b), Public Law 91-258, 41 U.S.C. 1722(b))
(this act provides for wage determination by the
Secretary of Labor but does not subject the act to
Reorganization Plan No, 14).

55. Elementary and Secondary Education Amendments (84 Stat.
121, sec. 423, Public Law 91-230, 20 U.S.C. 1231 et
seq.).

56. Housing Act of 1959 (73 Stat. 681, Public Law 86-372,
12 U.S.C. 1701q(c)(3), Public Law 86-372).

57. Housing Act of 1950 (64 Stat. 78, 12 U.S.C. 1749a(.f)).

58. Area Redevelopment Act of 1961 (75 Stat. 61, Public
Law 87-27, 42 U.S.C. 2518).

59. Mental Retardation Facilities and Community Mental
Health Centers Construction Act Amendments of 1965
(79 Stat. 429, Public Law 89-105, 20 U.S.C. 618(g)).

60. Veterans Nursing Home Care Act of 1964 (78 Stat. 502,
Public Law 88-450, 38 U.S.C. 5035(a)(8)).

61. Education Amendments of 1972 (86 Stat. 331, Public
Law 92-318).

62. Juvenile Delinquency Prevention and Control Act of
1968, amendment (86 Stat. 532, Public Law 92-381).

63. State and Local Fiscal Assistance Act of 1972 (Public
Law 92-512, Oct. 20, 1972, 86 Stat. 919).

64. Rehabilitation Act of 1973 (Public Law 93-112,
87 Stat. 355).
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65. Domestic Volunteer Service Act of 1973 (Public Law
93-113, 87 Stat. 9̂4).

66. Comprehensive Employment and Training Act of 1973
(Public Law 93-203, 87 Stat. 839).

67. Health Services Research, Health Statistics, and Medical
Libraries Act of 1974 (Public Law 93-353, 88 Stat. 362).

68. Safe Drinking Water Act (Public Law 93-523, 88 Stat.
1660).

69. Indian Self-Determination and Education Assistance Act
(Public Law 93-638, 88 Stat. 2206).

70. National Health Planning and Resources Development Act
(Public Law 93-641, 88 Stat. 2225).

71.. Headstart, Economic Opportunity, and Community Partner-
ship Act of 1974 (Public Law 93-644, 88 Stat. 2291).

72. Special Health Revenue Sharing Act of 1975 (Public
Law 94-63, 89 Stat. 304).

73s. Developmentally Disabled Assistance and Bill of Rights
Act (Public Law 94-103, 89 Stat. 486).

74. Public Works Employment Act of 1976 (Public Law 94-369,
90 Stat. 999).

75. Energy Conservation and Production Act (Public Law 94-
389, 90 Stat. 1125)',.

i
76. Indian Health Carp .Improvement Act (Public Law 94-437,

90 Stat. 1 4 0 0 ) . i ' ' 'it
77. Health Professions Educational Assistance Act (Public

Lawi94-484 , 90 Stat. 2 2 4 3 ) ,
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EXAMPLES OF LABOR'S

PROBLEMS IN OBTAINING WAGE DATA THROUGH

ITS VOLUNTARY SUBMISSION PROGRAM

Labor's difficulties in obtaining wage data voluntarily
from contractors and others are highlighted in interviews
with the Labor staff and memorandums accompanying the regional
staffs' wage surveys.

ONONDAGA COUNTY, NEW YORK

A New York regional office wage analyst, after a survey
in Onondaga County, noted that:

"Although letters and forms were sent to general
contractors and subcontractors of each project
for which any information was available, much of
the wage data gathered had to be obtained by
extensive phone contact. In some cases it took
three calls to the same contractor to obtain a
response, often negative."

DICKSON COUNTY, TENNESSEE

In the Atlanta region, a Labor compliance officer told
us that numerous problems were encountered during the survey
in this county because many contractors refused to provide
information. Both union and open shop contractors refused
to identify their competitor organizations because it would
bias the survey results in their favor. Other contractors
stated that they were tired of having to comply with the
Government's rules and regulations and simply refused to
cooperate.

Compliance officers conducting surveys noted the follow-
ing difficulties in the San Francisco region.

CQCHISE COUNTY, ARIZONA

"Approximately 90 WD-12's [requests) were mailed
to sub-contractors to obtain their wage rates.
Less than half of them responded. This is not
a good method of conducting a wage survey."
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"This CO [compliance officer] has encountered
increasing resistance to wage surveys from sub-
contractors * * *. A number of these contractors
flatly refused or were reluctant to furnish the
data until a combination of cajolery, flattery,
logic, and endless explanation of the purposes
of the survey was brought into play. The only
tactic not employed was downright begging * * *.
Given the deadline that is norm for completion
of a survey (because some agency has requested
a wage determination and is awaiting the results
of an approved survey), it is an absolute im-
possibility to do a competent job within the
time frame expected."

The compliance officer stated further that he had com-
pleted four wage surveys within the past year and met the
deadline only once. That was accomplished by calling sub-
contractors at nights and on weekends in addition to the .
contacts during normal working hours.

CARSON CITY COUNTY, NEVADA

Another San Francisco compliance officer's memorandum
stated:

"Many of the general-contractors and most of the
sub-contractors operate out of their residences
and could not be contacted directly. Where con-
tacts were made, the parties preferred to answer
questions from memory rather than research rec-
ords, being indefinite as to pay period dates."

KINGS AND TULARE COUNTIES, CALIFORNIA

"Although the data collected is quite accurate
there could be questions as to the validity of
certain rates for certain trades. * * * In many
trades, the majority of employees are paid on a
salary or piece rate basis or are owner-operator
type businesses. The excluding of these em-
ployees sometimes result in just one or two
hourly employees being recorded in a particular
trade."
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'LABOR COMMENTS AND OUR EVALUATION

In its comments, Labor stated that the voluntary sub-
mission program works effectively—that it has found no
significant problems, and it comports with administration
policy for voluntary participation in Government programs.
Labor also stated that, to insure a representative sample, it
makes successive contacts of potential survey respondents by
mail, telephone, and even personal visits. Data submitted
voluntarily is checked against other objective data avail-
able. Labor further stated that Department personnel who
make wage surveys are currently being provided with inten-
sive training to assure a uniform approach, and that manuals
and procedural regulations are being revised.

Labor believes that the five examples cited in this
appendix are only subjective expressions by 5 out of a
staff of about 1,000 who might undertake surveys in any
one year. Labor said these examples cannot be viewed as
definitive judgments on the adequacy of the voluntary data
collection system.

Several of the memorandums we reviewed transmitting sur-
vey data to headquarters had similar data on the futility and
inability to obtain data on a voluntary basis—even after
all types of followup. Labor's implication that about
1,000 field staff might make surveys in any one year i j
gross exaggeration. With few exceptions, surveys are con-
ducted by the wage determination branch in the regional
offices consisting of about 26 staff members nationwide.
Also, we asked for, but Labor could not provide, examples
of "other objective data available" when surveys produced
limited wage information in the locality.

Further, after Labor's response to our draft report we
contacted five regional offices to determine the scope and
extent of the intensive training Labor stated was currently
being provided to the staff. None of the specialists or
analysts in the five regional offices were aware of any
recent training in the conduct of surveys. Notwithstanding
the validity of whether additional training is being pro-
vided, it is questionable in our opinion whether additional
staff training or revisions to regulations and manuals can
increase the voluntary participation of contractors in the
data collection function. Contractors who are unwilling to
participate will not provide data regardless of how well
trained the staff may be.
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We believe that our examples represent the total problem
in the data collection function. Further, the examples on
pages 45 and 46 represent data collection problems observed
in most surveys. If datd had been obtained on the many un-
reported workers in each locality, a more accurate prevailing
rate may have been issued.

In our opinion it is questionable as to whether Labor
can ever fulfill the intent of the act to issue an accurate
prevailing wage rate for every classification of worker, for
all types of construction, in every locality, within the
constraints of the voluntary data collection system.
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IBXAMPLES OF DIFFERENCES IN WAGE RATES AND WORKER

CLASSIFICATIONS WE NOTED IN VERIFYING DATA

LABOR OBTAINED FROM CONTRACTORS AND OTHERS

PROJECT DETERMINATION GA-75-1039,
MUSCOGEE COUNTY, GEORGIA

Rates in this determination dated April 11, 1975, for a
building project were based on a Labor survey completed in
January 1975. We were able to contact 23 of the contractors
from whom Labor had obtained wage data. Our comparison of
data provided Labor with data that we obtained showed differ-
ences for 16 contractors and no differences for 2. The
remaining five contractors did not have the data available
for us to make comparisons.

In most cases these contractors could not explain the
differences; some did not even remember providing data to
Labor. Examples of explanations we obtained are noted
below:

Differences noted

Labor data included rates for
four crafts which the con-
tractor did not employ.

Labor data included higher
wage rates and more
employees.

Labor data included wage
rates never paid by the
contractor.

Contractor's comments

An official classified some
laborers in different
crafts because they did a
limited amount < f work in
those crafts. Another
official said they were
laborers.

An official did not recall
providing data. He said
the general contractor may
have provided data; but if
so he guessed.

An official stated that,
when he provided data, he
averaged the rates of his
two highest paid employees,
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During Labor's survey for the project, wage data from
both the contractor and a contractor association representa-
tive were used by Labor for the same project. The sets of
data for the same project were sometimes different, and we
obtained still different data from the contractor's records:

Classification

Bricklayer

Laborer.

Truck driver

Roofer

Hourly
rates from
association
to Labor

1 e $6.85
1 § $6.35

2 @ $2.30

2 @ $2.35
1 @ $2.50

None

Hourly
rates

given by
contractor
to Labor

1 @ $6.85
1 e $6.35

2 9 $2.30
2 @ $2.35
1 @ $2.50

None

3 @ $3.75

Sheetmetal
worker

None $4.50

Hourly rates
obtained

by us from
contractor's
records

2 @ $6.10

2 @ $2.35
3 @ $2.40
1 @ $2.50

None

1 8 $3.75
1 8 $3.50
1 Q $3.25
1 3 $2.75

1 @ $4.25
1 e $5.35
1 e $5.75

PROJECT DETERMINATION 76-TN-88,
DICKSON COUNTY, TENNESSEE

Prior to the expiration of this project determination
Labor conducted a building survey in Dickson County. We
were able to verify several rates and classifications
obtained from contractors in the survey and noted the
following differences.
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Contractor

B

C

Classification

Hourly
rates

contractor
furnished
to Labor

Hourly rates
obtained
by us from
contractors'
records

Ait— conditioning
mechanic
helper

Laborer

Plumber
Backhoe operator

Pan operator
Dozer operator
Truck driver

1 £ $4.25
1 @ $3.50

1 @ $6.25

2 @ $4,50
None

1 3 $4.25
1 @ $4.25
1 @ $3.25
1 @ $2.50

None during pay
period speci-
fied by Labor

1 @ $6.00

1 3 $4.50
1 @ $5.00

None
2 @ $4.25
None

Backhoe operator

Bricklayer

Sheetmetal
mechanic

Truck driver
Cement mason

Laborer
Carpenter .
Carpenter helper

Electrician
Electrician

helper
Laborer

None

10 @ $8.25

1 @ $4.00

7
3

$8.00
$8.50

2 6 $10.22 3 @ $9.77

1 @ $3.25
3 @ $4.50
1 0 $3.50
4 @ $2,5Q
None
None

2 § $4.00

None
2 @ $3.00

None
None
None
None
1 § $4.50
1 @ $3.50
1 3 $3.25
3 € $5.00

$2.30
None

Contractor A stated that no workers were employed on
the project during the pay period specified by Labor. He
said that he did not provide any data to Labor, but one of
his temporary secretaries may have.

Contractor B (the company president) said the difference
resulted because fringe benefits were included in the $6.00
rate, not in addition to the rate, as reported in Labor's
wage rate.
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Contractor E's secretary said that the data provided to
Labor was furnished by the owner of the company, who probably
averaged the rates.

PROJECT DETERMINATION 76-WI-41,
ROCK COUNTY, WISCONSIN

Labor's rates issued in the determination for this resi-
dential construction project were based on a survey conducted
by the HUD and Labor staffs. We obtained data from 25 con-
tractors who had provided data for the survey and found dif-
ferences in data furnished by 16. Some examples of differ-
ences were:

Classification

Carpenter

Electrician

Painter

Hourly
rates per
Labor survey

3 @ $6.50

2 @ $8.96
1 @ $5.00

1 @ $3.50

Hourly rates
obtained by

us from
contractors'
records

1 @ $5.75
1 e $6.00

2 @ $9.66
2 @ $6.10

1 e $5.00

PROJECT DETERMINATION 76-NV-16,
CARSON CITY COUNTY, NEVADA

wage rates for this residential project were based on
data received by Labor from contractors and subcontractors
who had furnisi.^d data to both HUD and Labor on the same
projects. During our survey we found that the data pro-
vi "'ed to both Labor and HUD differed in several instances,
and we obtained still diff> rent rates from contractors'
records:
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Hourly rates
from contractors

Classifi-
Contractor cation

1 Carpenter
Laborer

Painter
Truck driver

2 Bricklayer
Carpenter

Laborer

Roofer

3 Drywall
hanger

Drywall
taper

Furnished
to HUD

3
1

2

e $9.00
@ $6.70

6 $8.50
None

None
None

None

None

2

2

@ $9.00

@ $9.00

Furnished
to Labor

3
1

2

e
e
§

$9.
$6.

$8.

00
70

50
None

None
3

1
1

e
e
e

$0.

$4.
$3.

00

00
50

None

2

2

e
@
$8.

$8.

50

50

Hourly rates
obtained
by us from

contractors '
records

2
1
1
1
1

2
6
1
1
1
1

2

2

§
e
e
e
e
e
e
e
e
e
e

e
@

$
$
$
$
$

8.
6.
4.
7.
6.

$14.
$1
$
$
$
$

$

$

5.
8.
4.
5.
5.

7.

7.

75
00
50
80
00

06
17
00
00
00
25

14

96

Electrician 3 € $7.50 1 @ $8.00
2 @ $5.25

2 @ $ 7.50
1 0 $ 5.50
1 6 $ 5.25
1 @ $ 6.bO

Drywall
hanger

Drywall
taper

None

None

LABOR COMMENTS AND OUR EVALUATION

2 0 $10=00 6 § $11=00

1 0 $12.00 6 @ $11.00

Commenting on a draft of this report, Labor stated that
its pratices provide for verification of data. Where data
are questionable for any reason, Labor stated that it is not
used unless the questions ca'i be resolved after due con-
sideration. Labor also stated that the discrepancies cited
in this appendix do not support our contention that Labor
accepted inaccurate data. Labor said that there was a con-
siderable lapse between the time it and our office gathered
the data, and that some contractor records are not maintained
well ior any considerable period. Labor did not believe the
few examples we cited were representative of the construction
industry.
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We disagree with Labor that the examples are not repre-
sentative. As we stated previously, our sample of wage
determination projects were selected for review on a random
basis, and we believe they are representative of construc-
tion projects in regions we reviewed. The four Labor surveys
where we verified the data are part of this random sample.
These were selected because they were the most recent of
Labor's surveys for which we could reasonably expect con-
tractor records would still be available.

The lapse between our review and Labor's surveys was
reasonable, ranging from 4 to 14 months. Moreover, in the
four cases we reviewed, the contractors' records were ade-
quate and the data readily available.

On the surface, none of the wage rates, classifications,
or numbers of workers furnished Labor for the four cas*»s
appeared questionable. Notwithstanding, we identified dis-
crepancies between data accepted and used by Labor and data ..
in the contractors' payroll records;.

In our opinion, any data collection system must be sub-
jected to some sort of verification program, if only to
assure that respondents understand what has been requested.
As our review shows, this is not the case in Labor's data
collection program.
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EXAMPLES SHOWING THAT LABOR DELETED,

ADDED, AND CHANGED WAGE DATA RECEIVED IN SURVEYS

WITHOUT ADEQUATE REASON OR RATIONALE

Presented below are examples from the five regions we
visited that illustrate how the Labor headquarters and re-
gional staffs adjusted wage data and worker classifications
without adequate reason or rationale.

PROJECT DETERMINATION 76-NY-237,
ORANGE COUNTY, NEW YORK

Labor's regional staff obtained data on 12 classifica-
tions for this residential construction project. All but
one rate was lower than union-negotiated rates. The head-
quarters staff, however, added 11 classifications on which
no data was received in the survey and issued union rates on
all 23 classifications. Following is one example of an
adjustment to the survey data received on this project:

Classifica-
tion

Bricklayer
Cement mason

Survey
rate

$7.80
6.11

Rate
issued

$11.90
11.90

Basis for omissions
or change

Average rate for each was
combined as bricklayer-
cement mason and calcul-
ated at a minimum rate
of $6.69, bat the region
recommended that a union
rate be used. Headquar-
ters updated the rate to
the current union rate
of $11.90 for this de-
termination.

Labor comments and our evaluation

Labor stated that the reason for the change cited above
is in error and irrelevant to the decision. Rather, the
change resulted from Labor's decision to update a union rate
determined in a 197^ survey; the union dominance found then
still prevailed.

The survey data obtained in 1973 did support a union
rate as prevailing for the bricklayer classification at $7.80
plus fringe benefits. However, varying nonunion rates were
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paid to 16 of the 22 cement masons in the survey. Since no
single rate was paid to more than 30 percent of the workers
in this classification, the average of the rates should have
been issued at $6.11.

Labor also stated that the other 11 classifications were
added because of information available to the National Office
which had not been available to the New York Region. During
our review, the regional wage specialist contacted the Na-
tional Office for any additional information that might be
available to support the rates issued. He was advised that
no other data was available. After receiving Labor's com-
ments, we also asked for the additional information they
cited, but were advised that the file could not be located.

PROJECT DETERMINATION GA-75-1039, MUSCOGEE
AND CHATTAHQOCHEE COUNTIES, GEORGIA

Labor's regional staff obtained wage data on 137
projects—126 located in Muscogee County and 11 in Chat-
tahoochee County—for this building project. Ten of the
11 in Chattahoochee were located at Fort Benning, an Army
installation where all projects were federally funded and
required Davis-Bacon Act rates.

The regional staff combined the data from both counties
and recommended one rate for each craft, with the exception
of plumbers. The business agent from the Plumbers and Steam-
fitters Local in Columbus, Georgia, requested that separate
county rates be issued for plumbers. He told Labor in a
telephone call and letter that, if the rates were separated,
the union-negotiated rate for plumbers would prevail on a
large amount (about $20 million worth) of work coming up
in the Chattahoochee section of Fort Benning. Accordingly,
Labor's regional staff separated the non-union rate deter-
mined for plumbers of $6.40 and recommended a union-negotiated
rate for Chattachoochee County of $7.30 and a nonunion rate
for Muscogee of $6.12.

Following are the reasons why the survey rate for truck
drivers was ajusted and rates for nine other classfications
not issued:
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Survey Hourly
Classifica- hourly rate

t ion rate issued

Finishing $4.95 None
machine
operator

Truck driver 2.25 $2.32

Drywall hanger 6,50 None

Mortar mixer 2.25 None

Marble setter 4.50 None

Plasterer 3.60 None

Pump operator 2.00 None

Hoist operator 3.60 None

Terrazo worker . 4,50 None

Air compressor 2.25 None
operator

Labor comments and our evaluation

Basis for omissions
or changes

Reason not explained.

Raised to laborer rate.

Based on 3 employees
and higher than most
other rates.

Lower than laborer rate.

Based on 2 employees
and lower than previous
rate of $5.60.

Reason not explained.

Based op 1 employee and
' lower than laborer

rate.

Based on 1 employee.

Based on 1 employee and
lower than previous
rate of $5.60.

Lower than laborer rate
and lower than previous
rate issued of $4.98.

Labor stated that its investigation showed that this
determination was properly made. It said that survey data
from adjoining counties having similar economic characterise
tics are analyzed both separately and together and, if the
data are similar, they are combined into a single schedule.
When they are different, there are separate rates. In this
case Labor stated that the rates for plumbers in the two coun-
ties were substantially different.

It also stated that the change in the truck driver's rate
was based on the general knowledge that no skilled classifica-
tion on the project is paid less than the laborers. It stated
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that no rates were issued for the other nine classifications
because the survey resulted in too little information for an
accurate finding, and the data were sufficiently inconsistent
with other information in the survey to raise substantial
questions as to their, validity.

Labor contends that only the plumbers' rate was issued
with separate rates for each county because of the substantial
difference between the two (amounting to $1.18), but Labor
avoids comment on the obvious pressure from the union represen-
tative. However, rates for classifications with even more
substantial differences were not similarly separated, but
issued on the basis of the combined rates. For example:

Survey rate
prevailing in Combined

Chatta- Differ- rate
Muscogee hoochee ence issued

Iron worker,
reinforcing $4.13 $5.74 $1.C1 $4.29

Lather 6.00 2.75 3.25 6.00
Soft floor layer 3.50 4.75 1.25 4.24
Backhoe operator 3.75 5.00 1.25 3.75
Blade grader 3.75 5.00 1.25 3.75

The general knowledge that no skilled classification is
paid less than laborers is not based on the factual data
obtained in the survey. Data from projects in the locality
showed many examples where truck drivers were paid less than
laborers on the same projects. In fact, Labor has issued
wage determinations where the laborer rate was higher than
some of the skilled classifications. For example, wage de-
terminations issued for residential projects in Saratoga
County, New York, specified $7.92 an hour for laborers, $5.67
for electricians, $4.65 for painters, and $6.85 for plumbers.

We agree that rates based on only one, two, or three
workers in a survey are hardly indicative that they prevail.
However, in this same survey rates were issued based on only
three rates for pipelayers and distributor operators. In
other surveys we reviewed in this region, the wage specialist
recommended omitting some of the rates based on only one
employee, but headquarters issued some of the rates (Burke
County, North Carolina, and Ware County, Georgia). This
illustrates again Labor's inconsistency in the application
of its own practices and rules and, ultimately, in the ad
ministration of the act.
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Labor explained the conformance procedures set out in
its regulations in those situations where it is unable to
include a specific craft. Under these procedures, agency
contracting officers and contractors agree to a wage rate and
advise Labor of the result. However, a regional wage spe-
cialist recently told us that he recommended that rates be
issued based on as few as one rate in the survey so that the
conformance procedures would not have to be applied by con-
tracting agencies.

AREA DETERMINATION AR-3147,
POLK COUNTY, MINNESOTA

This project involved heavy and highway construction.
In this survey the laborer's rate of $4.37 prevailed, based
on payment evidence received by Labor's regional staff. The
regional wage specialist noted that this was lower than the
previous issued rate of $4.75 per hour, and he recommended
.that headquarters delete all payment data in the survey that
was lower than $4.75. Headquarters accepted the recommenda-
tion and, after deleting the data, a rate of $5.29 per hour
was issued.

Labor comments and our evaluation

Labor stated that its review of this determination
indicated that the payments were correctly deleted becar.se
they were illegal payments as a result of rates issued under
previous determinations.

i
I

Labor's contention that the payments deleted from the
survey were illegal appears to be in error. The projects
and related wage rates deleted from the survey did involve
a federally assisted construction contract. However, it was
advertised during the period of suspension of the act by the
President in 1971. General Addendum "A" to the Invitation
for Bids provided that:

"In compliance with the President's proclamation
of February 23, 1971, the Wage Rate Determina-
tion decisions and schedules of v/ages provided
therefore are hereby declared null and void."

Accordingly, the deleted payments, rather than being illegal,
were not subjected to the wage determination mechanisms of
Labor's administration of the act and may have been the most
representative of the rates that prevailed in the locality.
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PROJECT DETERMINATION 76-TX-89, ECTOR
AND MIDLAND COUNTIES, TEXAS

Labor's regional* staff made numerous changes and addi-
tions to survey data for this building project. Some ex-
amples are:

Classifica-
tion

Asbestos
worker

Survey
hourly
rate

$8.00
plus
fringes

Hourly
rate

recommended

$8.45
plus
fringes

Boilermaker

Ironworker,
structural
and orna-
mental

None
found

$8.00

$9.28

$7.03
plus
fringes

Tilesetter
helper

Air condi-
tioning
mechanic

$2.50

$5.00

None

None

Labor comments and our evaluations

Basis for
omissions
or changes

Union-negotiated rate
of prior year up-
dated to the current
rate issued. Head-
quarters issued $9.50
plus fringe.

Statewide union-nego-
tiated rate issued.

Rate higher than
union-negotiated
rate. Combined with
ironworker, re-
inforcing data and
reduced to union rate
plus fringe benefits.

Omitted because lower
than the $3.07 laborer
rate.

Omitted because plumber
rate was higher.

Labor stated that its review of this determination in-
dicates that for all five classifications the rates issued
were correct. It commented that

—a union-negotiated rate for asbestos workers was up-
dated and issued, rather than using survey data, be-
cause it was independently found that the union rate
prevailed;
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—rates for tilesetter helper and air-conditioning
mechanic were deleted because the survey provided too
little data for an accurate finding and were incon-
sistent with other data (raising questions as to their
validity);

—the boilermaker rate was added to the determination be-
cause the prevailing rate was a union rate, again in-
dependently found to be prevailing in the county; and

—fringe benefits were improperly included by us in the
hourly rates for ironworkers.

The bases for omission or change in each example cited
above were obtained from the regional wage specialist's memo-
randum which transmitted the survey to headquarters. While
headquarters has final approval authority, Labor's comments
are inconsistent with the actions taken in the survey.

Asbestos worker—Labor stated that, since the union-
negotiated rate was found to prevail, it was updated and is-
sued. However, in the same survey a negotiated rate was paid
to 42 percent (97 of 231) of the carpenters, but at more than
one rate because of the extended period covered by the survey.
These were not similarly updated to the current union rate
and, since no one single rate was paid to more than 30 percent
of the carpenters in the survey, rates were averaged and a
nonunion rate was issued. Under the 30-percent rule, and
to be consistent with Labor's comments above, the negotiated
rate should have been updated and issued, but it was not.

Tilesetter helper and air conditioning mechanic—Labor
explained that these crafts were deleted because too little
data was obtained in the survey to issue an accurate rate
or that the data might not be valid. Rates were obtained
on 28 tilesetter helpers and 25 air conditioning mechanics—
the majority in each classification were paid at the rate
shown on page 146. In the same survey, rates were issued for
other classifications on the basis of far less than 25 rates.
For example,
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Number of rates

Boilermaker 0
Bulldozer operator 1
Backhoe operator 2
Foundation drill operator 5
Painters, spray 4
Painters, tape «?/nd bed 8

Labor's survey files did not indicate any followup to
question the validity of the rates deleted. If they were
substantially questionable, they should have been verified.
In our opinion, they were deleted on the basis of the re-
gional wage specialist's comments above (i.e., lower than
the laborer rate or another rate was higher), but were re-
presentative of those prevailing in the locality and should
hava been issued.

Boilermaker—No rates were obtained on this classifica-
tion in the survey. This is an example of using the jur.is-
dj.ctional coverage of a union collective bargaining agreement
to search for a rate even though the rate may never have been
paid to workers in the locality, and may never be paid except
on Federal or federally assisted projects. The conformance
procedures explained in Labor's letter (see p. 242) should
have been applied in this case. We asked Labor officials how
it was independently determined that the rate prevailed, and
we were furnished a manual citation which said that collective
bargaining agreements may be used.

Ironworker—We did not improperly include fringe bene-
fits in the hourly rate for ironworkers. The contractor,
whose rates at $8 an hour prevailed in the survey, told us
that this was his basic; hourly rate on both the federally
funded and the private projects included in the survey. He
had simply advised the wage analyst in the telephone survey
that his basic hourly rate was more than the union-negotiated
rate, including fringe benefits, required of a nonunion con-
tractor on Davis-Bacon Act projects in the survey.

Only 5 of the r)8 rates in the survey were paid at the
union-negotiated rate of $7.03 plus fringe benefits (the rate
issued), while 30 were paid at $8 (more than 30 percent).
In our opinion, the wage specieilist's reason to reduce the
rate (i.e., it was higher than the union-negotiated rate) was
controlling in this instance and resulted in the issuance of
an inaccurate rate.
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PROJECT DETERMINATION 76-CA-33,
STANISLAUS COUNTY, CALIFORNIA

This was a residential construction project, and it
illustrates several deletions and changes made by Labor.
The survey for this project was conducted by a regional com-
pliance officer. In a memorandum to the wage specialist,
he stated that many nonunion contractors pay more than one
rate to workers in some classifications and that the lower
rates obtained do not necessarily mean the employee is a helper
rather than journeyman. The wage specialist, however, eli-
minated from the wage compilation most of the lower rates ob-
tained in the survey. The specialist also excluded, or did
not recommend a rate, for the following classifications:

Classifica-
tion

Carpenter

Survey data
omitted

Number
of em-
ployees

19
7
3

11
33
25
2
4
9

Hourly
rates

$2.50
3.00
3.25
3.50
3.75
4,
4
.00
,10

4.25
4.50

Hourly Basis
rate rec- for
ommended omission

$6.54 Apparently too
close or below
the laborer rate.
If these rates
had been consi-
dered, the pre-
vailing rate
would have been
$4.85—$1.69
less than tne
recommended rate
of $6.54. Dele-
tion of these
rates was not
always consistent
since some were
included from
other projects
(e.g., 4 at
$4.00, 1 at $4.10,
2 at $4.25, and
11 at $4.50).

149



APPENDIX VI APPENDIX VI

Plumber

Helper rates:
Elec-

trician

Tilesetter

Carpet
layer

Plumber

Plasterer

2
1
2

2
2

4
1
1

1
1
2

8
4
3

Soft floor
layer

3.75
4.00
5.75

6.50

,00
,75

6.99
40
,90

2.75
2.50
3.50

4.75
5.00
5.50

None

None

None

$9.00

Again, apparently
judged too low.
However, as
above, the $5.75
rate was not
always deleted—
19 were included
in the wage com-
pilation.

Region never rec-
ommends helper
rates.

No explanation*

The region recom-
mpndcd a rate
of $9 based on
two out of three
craftsmen in the
survey. Head-
quarters deleted
this craft with
no reason given.

During the survey the compliance officer developed some
of the wage data for several classifications on a piece-rate;
basis, but, contrary to Labor's regulations (which provide
for the piece-rate data to be used), the wage analyst deleted
all except some of the data reported on cement masons.
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Number of projects
reporting classifica-

Classification tion at piece rates

Painter 2
Roofer '.'* 9
Carpenter 4
Plasterer •'"") 3
Drywall hanger 1
Bricklayer 5
Cement mason 5
Soft floor layer ' ' .4
Stone mason 1

For cement masons, the compliance officer had converted
the piece rates paid tc s employees to $10.62 per hour, which
was used in his overall Compilation of data:

4 @ $ 3.50 = M4.00
3 @ $ 5.00 = 15.00
5 0 $10.62 = 53.10

12 $82.10

In accordance with Labor's regulations, the rate was
initially determined on the work sheets to be $10.62 under
the 30-percent rule (5 of 12 = about 42 percent). However,
the wage specialist later recomputed the rate under the
weighted average rule and recommended a rate of $6.84. If
the wage specialist had excluded this piece-rate data (similar
to those excluded in other classifications), the majority
rate of $3.50 would have been recommended.

Labor comments and our evaluation

Labor stated that its analysis showed proper use was
made of all data obtained in this survey and that

—rates for a number of workers in carpenter and plumber
trades were deleted because they showed an unusually
broad range; this was an indication that the lower
paid workers were generally trainees, not journeymen;

—our reason for the refusal to issue helper rates is
erroneous; Labor does issue helper rates under appro-
priate circumstances, when it is clearly shown that
such a classification exists in a particular craft
in an area;
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—no wage determination was made for soft floor layers
because of scant information; and

—piece-rate data on eight classifications was not used
because the survey did not include the number of hours
each piece-rate worker worked at that piece rate; ex-
cept for the cement masons, where such data was furn-
ished.

Labor's comments on its use of data obtained in this
survey differ from what we found during our review.

Carpenters and plumbers deleted—As we noted in the re-
port., the compliance officer, who performed the onsite survey
and normally has direct contact with the contractors and
workers and knowledge of practices in the locality, advised
the wage specialist that the lower rates did not indicate
the workers were other than journeymen craftsmen. However,
the wage specialist, without further verification with the
compliance officer, unilaterally deleted most of the low rates.

Labor stated that the unusually broad range of rates
received on these two classifications indicates that some
were not journeymen. Carpenter rates in the survey ranged
from $2.50 to $8.44, a difference of $5.94; plumbers ranged
from $3.75 to $7.35, a difference of $3.60. However, no
adjustments were made in data with similar or even more sub-
stantial differences on the following crafts—all rates re-
ceived in the survey were used in computing the rate issued?,

Classification Range _qf_ rates Differences
i

Laborer $3.00 to $10.00 $7.00 !
Painter 4.00 to 8.63 4.63
Sheet metal worker a/4.25 to 10.99 a/6.74
Electrician 3.00 to 8.00 '5.00 \
Cement mason 3.50 to 10.62 7.12 ;

a/Fringe benefits additional.

The laborer rates at $10.00, above, would on the surface
appear as questionable as the low rates. They were not ad-
justed or verified in this survey. However, in a survey of
Carson City County, Nevada, laborer rates of $8.25 and $7.39
were considered too high by the wage specialist. They were
reclassified as plumber rates and included in the data base
for that classification. Most of the surveys we reviewed
in this region contained similar examples of unilateral ad-
justments and deletions without adequate justification or
documentation.
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Helper rates not issued—Our comment that the region
never recommends rates for a helper classification was not
erroneous. The regional wage specialist told our staff that
helper classifications are omitted from survey data obtained
in the region. In this survey, six tilesetter journeymen
rates were obtained along with six tilesetter helper ratv^s,
indicating a substantial use of this classification in the
locality. However, in accordance with the wage specialist's
stated regional policy, no helper rate was recommended, and
the headquarters staff approved the deletion.

Softfloor layer deleted—This rate was deleted because
of scant information (three rates); however, rates for other
classifications with as little or less data were recommended
by the region, and approved and issued by headquarters. For
example, the tractor driver classification, with only two
rates, and the drywall classification, with three rates, were
issued.

Piece-rate data deleted—Labor's comments do not agree
with the data in the regional survey files. In this region
it was the practice not to use piece-rate data in the com-
putation of prevailing wage rates, although survey results
showed this to be the prevailing form of payment for certain
crafts in the locality. The regional wage specialist stated
that piece rates are always excluded from wage rates because
it would increase hourly rates paid and favor younger employ-
ees. The contractor who reported the piece-rate information
on the cement masons also reported four other classifications
with similar information identified also as piece-rate data
on bricklayers, roofers, plasterers, and stone masons. In
each instance, this data was excluded from the wage computa-
tion.

It appears that the cement mason data was used in the
wage determine-tion computation through oversight. As we
stated, if the wage specialist's policy had been followed,
a $3.50 rate vould have been determined as prevailing.
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EXAMPLES SHOWING LABOR'S

USE OF WAGE RATES PAID ON FEDERAL PROJECTS

WHEN DETERMINING WAGE RATES

Although the legislative intent of the Davis-Bacon Act
provided that rates issued should be based on those that
prevailed in similar private construction, presented below
are examples where Labor obtained and used rates from Federal
projects on which Davis-Bacon Act rates had been previously
required.

PROJECT DETERMINATION SURVEY 76-TN-88,
DICKSON COUNTY, TENNESSEE

Within 3 months after issuing project determination
76-TN-88 in Dickson County, Tennessee, Labor's wage determina-
tion staff surveyed 12 projects in the county. Three involved
Federal funds with wage rates previously stipulated by Labor.
The three projects were

(1) a County office building,
(2) Interstate rest areas, and
(3) a National Guard Armory.

When rates on these federally financed projects were deleted
•from the surveys for the following worker classifications,
we determined that wages prevailing in the private sector
were:

Classification

Carpenter
Electrician
Laborer
Mason tender
Sheetmetal
worker

Tilesetter
Bulldozer
operator

Hourly
rate issued
by Labor

$7.91
5.83
4.65
4.80

8.37
5.50

7.30

Our computed
rate without

Federal
projects

$6.00
4.95
3. $8
5.00

9.62
5.09

4.93

Difference
(Labor rates

lower)

$1.91
.88

1.07
( .20)

(1.25)
.41

2.37
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One contractor in Labor's survey stated on the data
sheet that Labor should use his full-time employment rate,
which he cited as $5.25 per hour plus some side benefits for
his craftsmen. He noted that he only paid the rate reported
of $7.97 (union-negotiated including fringe) because he had
been required to under the Davis-Bacon Act on that project.

PROJECT DETERMINATION 76-LA-122,
PAPIDES PARISH, LOUISIANA

Two of six projects surveyed by Labor were federally
financed and required payment of Davis-Bacon Act rates. De-
leting wage rates reported on those two projects resulted
in the following:

Our computed
Hourly hourly rate Difference

rate issued without Fed- (Labor rates
Classification by Labor eral projects lower)

Cement worker $5.00 $5.70 ($ .70)
Laborer 3.54 3.40 .14
Roofer 5.23 5.40 ( .17)
Sheetmetal
worker 6.67 7.07 ( .40)

Forklift •
operator 5.00 3.75 1.25

PROJECT DETERMINATION 76-CA-33,
STANISLAUS COUNTY, CALIFORNIA

Labor completed a survey in this county in 1972. Wages
for all classifications surveyed were issued at union-negoti-
ated rates. A memorandum accompanying the survey stated that
"The union rates paid on HUD jobs were only paid because they
were required by the WD'a (wage determinations], since all
of the contractors on the five projects are nonunion according
to HUD."

In 1975 the wage specialist, recognizing that the 1972
survey data was outdated and that the HUD projects, which
required the union-negotiated rates, had "affected the survey
rates to a large extent," completed another survey. The
rates, compared with rates issued on a determination before
the survey, were all nonunion and lower, with one exception,
as follows:
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Classification

Drywall taper
Drywall hanger
Bricklayer
Carpenter
Electrician
Laborer
Painter, brush
Plumber and
pipefitter

Labor hourly
rates issued
in January

1974 based on
1972 survey

$ 7.42
10.31
9.25
10.02
8.99
7.795
7 = 42

9.91

Hourly
rates in
September
1975 survey

$ 6
7
00
50

11.35
6.54
58
88

5,
3
5.00

6.50

Difference

1.42
2.81
(2.10)
3.48
3.41
3.915
,2 = 42

3.41

LABOR COMMENTS AND OUR EVALUATION

Labor stated that it properly includes data from fed-
erally financed construction projects in its surveys, and
that this has been a practice in its wage surveys since the
inception of the program 47 years ago. It agreed that there
was some reference to surveying private construction in a
1931 report. However, it believes that the absence of any
language in subsequent amendments or hearings which does not
support this practice expresses a more complete congressional
intent. Labor stated that, as a practical matter, federally
financed construction must be included in wage surveys to
provide realistic data for several types of construction
when there is little or no private construction of such items.

Labor's comments, in our opinion, do not give sufficient
weight to the preenactment legislative history of the act.
Reference to paying rates on Federal projects at "not less
than the rate of wages for comparable work prevailing in
private industries in the immediate vicinity" were incorpor-
ated in earlier legislation. I/ Labor's statement that there
was some reference to surveying private construction in a
1931 report apparently refers to the identical House and

I/See hearings on House bills 7995 and 9232 before the House
Committee on Labor, 71st Cong., 2d sess. p. 2 (1930).
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Senate committee reports on the bills enacted as the Davis-
Bacon Act. Both show clearly that the sponsors and the com-
mittees responsible for the bills intended that wages on Fed-
eral projects be based on the wage rates established by pri-
vate industry. (See pp. 120.) Subsequent House floor
debate on the bill confirmed this legislative intent. I/

Labor's statement that, as a practical matter, it must
use federally financed projects in its survey highlights
the dilemma of Labor in attempting to carry out the intent
of the act. Very large, one-time, Federal projects in a
rural nonunion locality can result in a wage determination
requiring payment of union-negotiated wages to workers. In
the absence of projects of a similar character, Labor uses
the collective bargaining agreement rates covering the local-
ity, although such rates may never have been paid except
for the wage determination. On completion of the project,
the locality cannot revert to the normal prevailing wage if
Labor conducts a survey that includes workers on the Federal
project. Thus, State and local projects and other Federal
agency projects will continue to require the higher rates.
Where the initial rates were not those actually prevailing
in the locality, Labor's continued use of these rates com-
pounds the problems.

If Labor's rates were accurate initially, deletion of
these projects from surveys would have no effect on the re-
sulting rates prevailing in the locality. We did not find
this to be the case. In the Stanislaus County example above,
rates had been increased as much as 100 percent over those
rates prevailing in the locality because of inaccurate rates
previously issued on Davis-Bacon Act projects.

Thus, it is our opinion that, if Labor is to issue wage
rates that reflect prevailing wages in the locality on similar
private construction, its surveys should not include wage
data on previous Davis-Bacon projects.

I/See Congressional Record—House, pp. 6505, 6515, Feb.
~" OO 1 Q1128, 1931.
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EXAMPLES SHOWING LABOR'S USE

OF PROJECTS NOT OF A CHARACTER SIMILAR TO THE

FEDERAL CONSTRUCTION WORK

Presented below are examples where Labor's surveys
included wage data from projects that were not always of a
character similar to the proposed projects.

PROJECT DETERMINATION 76-NC-29,
CUMBERLAND COUNTY, NORTH CAROLINA

This wage determination was issued to the U.S. Postal
Service for a project to overhaul an air-conditioning unit,
with the type of construction listed under the "building"
category. The wage rates were based on a survey by Labor
obtained from wage data on 53 projects ranging in costs
from $663 to $59,250,000. The following schedule shows the
range of costs and variety of projects included:

Description Amount

Sprinkler system in a
formal men's wear shop $ 681

Department store remodeling 2,262
Remodel steam bath 5,935
Install controls in a
boiler plant 31,052

Alterations and additions-
bus garage 65,893

Construction of junior high
school 1,300,000

Construction of enlisted
men's barracks 19,904,976

Construction of a synthetic
fibers plant 59,250,000

We compared rates paid to three classifications on the
alterations and additions on a bus garage with those on the
synthetic fibers plant and noted:
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Synthetic
Bus garage fibers plant

Classification hourly rates hourly rates Difference

Carpenter $3.75 $6.05 $2.30
Electrician 4.75 6.50 1.75
Laborer 2.75 3.25 .50

While nonunion rates were paid on both projects, the
differences in these craft rates indicate a different wage
structure on the dissimilar projects,

PROJECT DETERMINATION 76-GA-247,
FULTON COUNTY, GEORGIA

This determination was listed by the agency as a heavy
construction project, and was described as crushing and back-
filling 500 linear feet of brick sewer and installing pipe.

During the survey supporting the rates issued, Labot
obtained wage data on 49 projects, some of which were
identified as:

Description Cost

Airport project $4,400,000
19 projects involving railroad
track, siding, and spur
construction $150 to $900,975

Viaduct $250,000
2 projects—swimming pools $200 to $250,000
9 projects—tennis courts $1,800 to $30,000
5 projects—Metropolitan

Atlanta Rapid Transit
Authority $1,417,389 to $10,231,059

None of these ap ?ear to be similar to the HUD construc-
tion project for which Labor set prevailing wages.

OTHER EXAMPLES

Other examples of the application of rates to projects
not of a similar character were:
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Project
determination

number

76-WI-41
(Wisconsin)

76-FL-262
.(Florida)

76-FL-345
(Florida)

76-CA-26
(Calj fornia)

76-AZ-4
(Arizona)

Description of
Federal project

Single family
residence

Add laundry and
storage rooms to
housing units—
remodel kitchens
and bathrooms

Building, access
road, install
generator, fuel
tank, 2 antenna
support towers
and coaxial
cables

Replace counter
tops in family
housing units.

Modernization of
single family
housing

LABOR COMMENTS AND OUR EVALUATION

Projects
surveyed
by Labor

Construction of new
apartment buildings

Construction of new
apartment buildings

No survey—Labor issued
Florida State rates
from a project iden-
tified as "construc-
tion of storm sewers"

Construction of new
•apartment building,
duplexes,./and resi-
dences

Construction of new
apartment buildings,
student housing,
condominiums, and
townhouses <

Labor stated that it properly selects projects of a
similar character for its surveys. It commented that, in
following the decision of the Wage Appeals Board in WAB-77-23
(issued on Dec. 30, 1977), it goes to great lengths to check
local practices, including wages paid, construction tech-
niques, and classification of workers required/ by the projects
in resolving questions as to what constitutes similar projects.
It stated that the examples cited above have been examined
and found to not support our criticism on this issue.

160



APPENDIX VIII APPENDIX VIII

Labor stated that it generally classifies projects as
building, heavy, highway, or residential. Instructions
provided to agencies in All Agency Memorandum 130 and 131,
issued in March and July 1978, respectively, show examples
of projects within each of the broad categories. While heavy
construction is included in these instructions as one group,
Labor concedes that it is a catchall classification and rec-
ognizes that not all heavy projects are of a similar character.
Labor states that, in implying that projects considered in a
survey should be only those virtually identical to the pro-
posed project, we are suggesting a standard which is impossi-
ble to achieve and at variance with both the legislative his-
tory and its 47-year administrative practice.

Labor specifically commented on five of the seven ex-
amples cited above. It stated that, in four examples, the
projects surveyed and the related Federal projects using the
wage rates both fell within the Department's Residential Con-
struction classification* In the other example it said that
construction of a storm sewer was similar to construction
of a building, antenna support towers, an access road, etc.,
since these are expressly included as examples of heavy con-
struction projects in its manual.

Labor's comments, in our opinion, are not consistent
with Wage Appeals Board decisions on similar cases or with
Labor's own actions in other cases. For example, the work
related to wage determination 76-NC-29 involved no
construction—only repair of mechanical equipment. Bearing?,
a shaft, and miscellaneous parts of the main pump unit
were replaced, yet Labor's comments imply that "wages paid,"
"construction techniques," and "classification of workers"
as prescribed by the Wage Appeals Board decision were similar
to those in the building construction category involved in
such projects as remodeling a steam bath for $5,935, or con-
structing a $59 million synthetic fibers plant. We do not
agree that the projects surveyed were always of a similar
character nor similar to the agency project. Our example
shows different wage rates on those projects within the survey
involving one for alteration and additions and another for
new construction.

Further, in the second example (76-GA-247) we do not
agree that construction of airports, railroads, subways,
viaducts, swimming pools, and tennis courts are all projects
of a character similar to the sewer construction to which
the wage determination was applied.
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The two examples are similar to projects which were
the subject of Wage Appeals Board decisions. (See pp. 54
and 55.) These related to surveys involving dissimilar proj-
ects; their resulting rates were applied to yet other dis-
similar projects. The Board advised Labor that its actions
did not conform to the plain language of the act—the projects
were similar only in the broadest sense of the term. The
Borird stated that Labor's attempts to standardize procedures
have resulted in introducing new rates into the applicable
area rather than reflecting those wage rates already there.
These two examples, which Labor did not comment on, follow
the Board's criteria.

Three of the other examples involve rehabilitation
and repair projects. Union collective bargaining agreements
recognized this as a new area of construction and agreed to
work on such projects, if federally financed, at rates that
are up to 25 percent below rates> for new construction. Labor
recognizes and publishes these rates where they have been
negotiated and union rates are assumed to prevail, but has
yet to recognize this as a separate type of construction in
its surveys.

In our opinion, publishing lists of broad groups of proj-
ects in its manual and memoranda to agencies do not neces-
sarily make them projects of a character similar to all proj-
ects for which Labor determines prevailing wages. Labor
states, and v/e tend to agree, that strict compliance with the
act may be a standard that is impossible to achieve.
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EXAMPLES SHOWING LABOR

STILL EXTENDING WAGE RATES TO ADJACENT

AND NONADJACENT COUNTIES

Our review showed that wage rates determined for several
counties, both supported and not supported by surveys, were
extended to and issued for projects in adjacent and nonadja-
cent counties, even though an adequate basis generally ex-
isted for issuing prevailing rates based on the labor force
and construction data in the locality. Examples are listed
below.

PROJECT DETERMINATION 76-TN-88,
DICKSON COUNTY, TENNESSEE

Rates for building construction were issued in this
determination for a project in Dickson County (population
26,000) on May 4, 1976. They were based on a 1972 wage
survey of projects located in nonadjacent Davidson County
(population 447,000). Within 3 months of issuing this deter-
mination Labor completed a survey in Dickson County. Of 14
comparable crafts surveyed, Labor determined that seven rates
were lower than those previously issued from the nonadjacent
county, three were higher, and four were the same. For ex-
ample :

Classification

Carpenter
Electrician
Painter
Roofer
Plumber

Hourly
rate in
76-TN-88

$8.26
8.65
6.95
7.15
8.94

Survey
hourly rate

7.91
5.83
5.14
5.50
10.31

Difference
(rate
lower)

$ ,35
.82
.81
65

(1.37)

PROJECT DETERMINATION 76-TN-92,
MONTGOMERY COUNTY, TENNESSEE

Labor also used Davidson County rates in this determina-
tion for a building project in nonadjacent Montgomery Ccunty,
Tennessee (population 73,OQQ). A survey had been conducted
by Labor in Montgomery County in May 1973, and the data,, gen-
erally lower and mixed union-negotiated and nonunion rates,
were forwarded to headquarters for review and approval.
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However, the headquarters staff, without explanation, in-
structed the region to continue using the Davidson County
rates for future determinations.

LABOR COMMENTS AND OUR EVALUATION

Labor said that our finding repeats a confusion found
in our previous reports. It stated that we assume that union
rate information from an urban area has been used as a basis
for wage determinations in rural areas, but that this is an
error that arises from a lack of understanding of shorthand
terminology used by persons in the program. The fact that
Labor has determined a union rate to prevail in one county,
although it was negotiated by a local in another, does not
mean that the rates were "extended" from the other county.
It only reflects Labor's information that the union rate is
prevailing in the county where the project is to be construc-
ted. Labor contends this was the situation in the counties
in our examples.

Dickson County, Tennessee—Labor said it would not
apply a negotiated rate to a county unless it finds as a
fact that the rate is prevailing in that county. In this
case, while the union office was located in nonadjacent
Davidson County, the wages were "independently determined"
to be prevailing also in Dickson County and others as well.

We asked for the data to support the independent deter-
mination at headquarters. None could be located. Labor Sid
not comment on its survey data from Dickson County, obtained
within 3 month after issuing the wage determination, which
showed that half of the rates issued were higher than those
rates prevailing in the locality.

Montgomery County, Tennessee—Labor did not comment on
our point that an earlier survey in the county showed that
union-negotiated rates did not prevail, but headquarters staff
refused to publish the data. Again we asked for, but were
not furnished, data to support the independent determination
that union rates from an adjacent urban county prevailed in
this rural county. The regional wage specialist similarly
was not furnished any information on why the survey data
would not be used. In two memorandums accompanying wage de-
terminations sent to headquarters for approval, the regional
wage specialist stated:
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"As you are aware, the proposed rates * * *
are union rates and are, for the most part,
higher than the rates developed by the survey
* * * j * * * d o not understand why the
survey rates are being ignored.

"I am sure you will understand my frustra-
tion when, on one hand, NO [national office]
officials are continually pounding us with ;
the need for efficient utilization of time
and money and then, on the other hand, throw
both away on this survey.0

i ' '• i _

In a later memorandum:

"A survey of Montgomery County. * * * re-
vealed mixed rates prevailing but for some
reason unknown to me it was concluded that
union rates prevailed in Montgomery."

In our opinion, both examples highlight the inappro-
priate use of the multicounty jurisdictional coverage of a
union collective bargaining agreement to establish prevailing
rates in a locality without regard to (1) the similarity of
economic characteristics or wage patterns in each locality
or (2) whether the union rates actually prevailed in the local-
ity.

Furthermore, it seems to us to be a most inefficient use
of resources to conduct wage surveys, ignore the data obtained
when it indicates that nonunion wages prevail for some worker
classifications, and issue wage rates on the basis of rates
established for a different countv.
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EXAMPLE'S SHOWING HOW LABOR'S

DUPLICATIVE COUNTING OP THE SAME WORKERS

DISTORTS THE WAGE SURVEY RESULTS

Presented below are examples illustrating Labor's ques-
tionably practice of duplicate counting of the same workers.

ECTO.R AND MIDLAND COUNTIES, TEXAS

Labor received wage rates on 110 Sheetmetal workers
i i a s;urvey of 40 construction projects in these two Texas
Counties. The prev-ii i ing rate issued, a union-negotiated
Tcit« o< $7.69'} -"er hour including fringe benefits, was deter-
mined under trt. 30-percent rule by 50 of the 110 craftsmen
pc? id at Uiat Late»

How/3VGI:, the data in the 50 craftsmen which determined
the rate Ka-s obtained from one contractor who had reported
2cy sheet metal workers on each of two projects. He noted
en th.? .Ijta su'»mitted that two crews were the same 25 indivi-
duc3\r. Thuj, t.ht-re was a total of 85 sheetmetal workers in
t..h''- sui.-vtv and or 1 y 25 of the sheetmetal workers were paid
a\ thp ui ion--r«?ciotiated rate. Neither the majority nor the
30-p«r^ent i/uie should apply (25 of 85 = 29 percent), and the
weighted avenge rule would result in a rate of $5.97, or

per hour less than the rate issued.

j*LAUS COUNTY, CALIFORNIA

";r a survey in this county 25 of the 53 contractors sur-
veyed by Labor provided wage data that generally had the same
number of workers at the same rates on more than one project—
cne on eight projects, another on nine. To illustrate, the
wage analyst obtained wage rates on six tilesetters. One con-
tractor reported one worker on four projects paid at $9.92
per hour. Another f̂ T tractor submitted data on two tileset-
ters on one project, "Both at rates of $5..15 per hour.

The wage analyst's compilation sheets showed that a
majority—four ot the six rates—were «t $9.92 per hour, and
Labor issued the rate at this amount. If the duplication
were deleted, the Late ot $5.15 ($4.77 less per hour) would
have prevailed.
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CARSON CITY COUNTY, NEVADA

In this Nevada County a plumbing contractor reported
wage rates paid to a t'-'D-man team employed on five different
projects. The wage analyst compiled the data as 10 plumbers.,
By counting the team as 10 craftsmen, the wage analyst rec-
ommended a prevailing wage rate of $9.00 an hour. If they
had been counted as two, the prevailing wage would have been
$8.21.

LABOR'S COMMENTS AND OUR EVALUATION

Labor stated that, as a practical matter, it has not
found that the duplicate counting of workers causes signifi-
cant distortion of survey results. It cites our hypothetical
example on page 51 as "extreme," but does not comment on the
examples in this appendix based on actual survey data and
rates issued. Labor contends that data collection on a proj-
ect basis is a nonburdensome system that does not require
contractors to identify workers—only occasionally the rate
of one worker will be reported in a survey more than once.
But Labor also comments that it is aware of the problem, that
its present practices can cause a distortion of the survey
results, and that it has taken action in one type of construc-
tion (residential) to eliminate problems arising from dupli-
cate counting by adopting the "scattered sites" procedure,
where a number of single-family homes being constructed by
a single contractor are grouped together and considered as a1

single project to eliminate counting the crew over and over
as they move ftom house to house. It stated that it is also
studying the feasibility of other changes to minimize or
eliminate problems which may arise from potential duplication.

While Labor stated that it has not found duplicate count-
ing of workers to be a problem, it apparently agrees with the
principle of our point and has taken some action to eliminate
the problems on one type of construction. We cannot agree
that there is little distortion in the rates issued—our re-'
view of surveys showed otherwise. Union and association
representatives who are knowledgeable of Labor's practice can,
and do, bias results of surveys by furnishing data on as many
projects by the same contractor employees as possible within
the period of the survey. We found that multiple submissions
on ..he same work force are commonplace, and are accepted with-
out question by the Labor staff, except for the "scattered
sites" procedure noted above. We do not agree that a prevail-
ing rate is appropriately determined on the basis that it is
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paid to one worker on several projects in succession:
rather, the rate should be based on the wages paid to
the majority of workers in the locality.
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EXAMPLES WHERE LABOR

ISSUED INCORRECT WAGE DETERMINATIONS TO

CONTRACTING AGENCIES

WORK NOT COVERED BY
THE DAVi'S-BACON ACT

Rates were requested by agencies and issued by Labor
for the following projects:

Project deter-
mination number

and date

76-NC-29,
Feb. 3, 1976

76-SC-9, Feb, 4,
1976

Type of
construction

Building

Building

Agency

U.S. Postal
Service

Spartanburg
County,
South
Carolina

76-NV-12,
1976

May 10, Residential Navy

Project
description

Overhaul air-
condition-
ing unit

lustall carpet
or vinyl
covering in
offices

Hot water
tank re-
placement
(apart-
ments)

In our opinion, nom of these project descriptions involve
construction, alteration, or repair of a public work requiring
Davis-Bacon Act wage determinations as defined in Labor's
regulations.

RATES FURNISHED J;'OR__VVRONG
TYPE OF CONSTRUCTION

Labor irr.ued project determination 76-AL-15 with building
construction rates rather than water and sewer ratea for work
described by the Army as a wastewater treatment project. An
Army official stated that about BO percent of the project
costs involved water and sewer construction; the balance was
for construction of three small pump buildings and pump in-
stallation. Di C terence." in wa'jc rates f urni. yhrd and avoil-
ablf wa'K-r u,id sewer rates that should have been used were
sub. taniicil in some cra/.ts.
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For example:

Hourly Hourly
building water and

Cla isification rate sewer rate Difference

Bricklayer $6.50 $ 3.65 $2.85
Carpenter 6.65 4.50 2.15
Electrician 9.94 10.35 (.41)
Ironworker 8.21 5.80 2.41
Laborer 3.00 2.60 .40

LABOR COMMENTS AND OUR EVALUATION

Labor commented that we were mistaken in all four cases
cited above—in the first three examples the work performed
is covered by the express terms of the act, and in the fourth
example Labor provided the type of determination requested
by the agency, which later turned out to be an erroneous re-
quest and an erroneous application of the wage determination
to the type of construction involved.

Our analysis, considering the applicability of other
minimum wage legislation, Labor's own regulations, and the
scope of work provided in each of the agency contracts, showed
that the work in the first three examples did not come under
the Davis-Bacon Act. None involved construction, alteration,
or repair of a public building or work as defined by Labor's
regulations. In the last example, the description of work-
provided in the request for rates showed that the building
rates would not be appropriate for the work described.

Labor's regulations, 29 C.F.R. 5.2(f), Definitions,
provide that the terms "building" or "work" generally include
construction activity, as distinguished from manufacturing,
furnishing of materials, or servicing and maintenance work.

Also, in its rulings and interpretations issued under
the Walsh-Heal c;y Public Contracts Act, Labor provides that
contracts ordinarily awarded for the manufacture or furnish-
ing of articles or equipment are subject to the Walsh-Healey
Public Contracts Act, even though such contracts call for
the erection or installation of the articles or equipment
after delivery. Only if it involves more than an incidental
amount of installation work may it also be subject to the
Davis-Bacon Act.
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The Solicitor of Labor has long held that carpet or vinyl
installation is subject to the Davis-Bacon Act only when it
is performed as an integral part of a Federal or federally
assisted construction project. However, where it is installed
on finished floors independently of a construction project it
is subject to the Service Contract Act.

The following shows that the scope of work in each of
the first three projects did not conform to Labor's defini-
tions and rulings for coverage as a Davis-Bacon Act project.

Overhaul air-conditioning unit—U.S. Postal Service

This contract involved the repair of equipment. The
initial scope was to replace bearings in thfc main pump, but
as this progressed several other parts, including the shaft,
were also repaired or replaced. A Postal Service official
told us that the project did not involve any construction.

Installation of carpet or vinyl floor covering

This contract involved the installation of carpet or
vinyl floor covering in existing county highway department
offices. A county official told us that the work was not
performed as an integral part of a construction project—
installation was on existing, finished floors. As such it
would have been subject to the Service Contract Act, except
that this act applies only to direct Federal contracts. It
cannot be applied to federally funded projects of State and
local agencies.

Hot water tank replacement (apartments)

This project involved the acquisition of. two large hot
water tanks. Each was free standing (on legs on th,e tank)
and set on the existing concrete floor. An aganU' .official
told us that no construction was involved—insV.ij.a-.t>on may
have included minor plumbing which was incidental to the
procurement of the tanks.

Building rates vs. water and sewer rates

The agency did request only building rates; however, it
furnished Labor with a description one of the projects to be
covered by the rates as a waistewater treatment project.
Labor's staff should have recognized that building rates only
might not be appropriate and contacted the agency for
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additional details or furnished the appropriate wage deter-
mination, in this case a water and sewer schedule. This
should be a normal practice in reviewing every agency request
for rates. Labor issued rates substantially in excess of those
that should have been required. ' .
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EXAMPLES SHOWING THE EFFECTS OF LABOR

DEVELOPING AND ISSUING INACCURATE WAGE RATES

INCREASED COSTS AND EFFECTS ON COMPETITION
WHEN LABOR'S RATES ARE HIGHER THAN THOSE
PREVAILING IN THE LOCALITY

Presented below are three examples of prevailing rates
determined in our survey, which were substantially lower than
.those issued by Labor.

Project determination 76-NY-89,
Otsego County, New York

This determination was used on a project that involved
reconstruction (paving, grading, and drainage) of an exist-
ing highway at a cost of $577,253. The contractor was from
a city located in an adjacent county about 70 miles from
the project. Work was about 50-percent complete at the
time of our fieldwork.

Labor issued union-negotiated rates not supported by
a survey in the locality for each of the 9 classifications
of workers we compared on the determination. With one
exception we obtained substantially lower nonunion rates
in our survey of wages paid on similar private construction
in the county. For the exception, our survey showed a union-
negotiated rate about $2.00 an hour higher for cement masons
than the rate issued by Labor. Following are the differences
we noted:

Pevailing
Labor hourly hourly rate

Classification rate issued locality Difference

Backhoe operator $10.70 $ 5.87 $4.83
Roller operator 10.40 4.50 5.90
Bulldozer operator 10.40 4.75 5.65
Paver operator 10.70 6.58 4.12
Truck driver 8.44 5.72 2.72
Carpenter ll.?r> 7.85 3.40
Asphalt raker 8.99 5.49 3.50
Laborer 8.59 3.48 5.11
Cement mason 9.70 11.71 (2.01)

For nearly all of the classifications the nonlocal contractor
paid workers at precisely the amounts required by Labor.
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Labor costs paid on the project at the rates required
by Labor amounted to $84,302—123 percent more than those
prevailing in the locality. Labor costs at prevailing rates
would have totaled $37,865. Total construction costs may
have been increased by nearly 9 percent because of these
higher rates.

Project determination 76-TN-88,
Dickson County, Tennessee

This determination was used on a project for construc-
tion of a chlorine room addition to the City of Dickson's
domestic water treatment plant. Construction costs amounted
to $44,130. . ,

Labor had never made a survey of prevailing wages paid in
this county. Instead, Labor adopted construction union wage
rates from Nashville, Tennessee, as the prevailing rates for
Dickson County—which is a rural noncontiguous county about
30 miles from the Nashville metropolis.

Also, four of the seven bidders (including the successful
bidder) were from the nonadjacent county—none were from
Dickson. One of the three subcontractors was local, the other
two were from communities about 24 and 28 miles, respectively,
from Dickson.

All but 4 of the 32 rates issued by Labor were union-
negotiated rates based on a survey, completed in 1972, of
projects in the nonadjacent county. Our survey in Dickson
County showed that nonunion, rates prevailed and that all
were substantially lowerc The following are some examples
of differences we noted:

Classification

Bricklayer
Carpenter
Electrician
Laborer,
unskilled

Painter, brush
ir'Juiuber
Truck driver
Bulldozer
operator

Labor hourly
rates issued

$8.00
8.26
8.65

4.65
6.95
8.94
4.90

8.15

Prevailing
hourly rates
in locality

$4.50
4.50
5.00

2.50
3.88
4.50
3.75

4.25

Difference

$3.50
3.76
3.65

2.15
3.07
4.44
1.15

3.90
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Labor costs paid on the project at the rates required by
Labor amounted to $10,546—about 36 percent more than those :-,
prevailing in the locality. Labor costs at prevailing rates
in the locality totaled $7,759. Total construction, costs may
have been increased by about 6.7 percent-. ',

Project determination 76-CA-7, ^
Kings County, California „

This determination was used on two exterior painting
contracts at the Naval Air Station at Lemoore, California.
The total costs of the two projects amounted to $286,352.
Although the invitation for bids was sent to local contrac-
tors, the majority of the bidders (six of eight on one con-
tract and all the bidders on the other) were located 180 miles
or more from the air station. The successful bidders were
from the Los Angeles area (200 miles away) and the San Fran-
cisco area (180 miles away). Each employed some local work-
ers, but most were from Los Angeles, San Francisco, Arizona,
Nevada, and one was even from New York. '*••

Labor had mado a survey of Kings and adjacent Tulare
counties in 1974. The wage specialist recommended to the
Washington headquarters that the rate for painters not be
issued, since the nonunion rate determined was higher than the
current union basic rate and appeared out of line with rates
paid to other crafts. However, the wage specialist lat^r
recommended, and headquarters issued, rates obtained from this
survey on these projects.

Following are the differences between the rates obtained
in our survey and those issued by Labor.

Labor Prevailing
hourly hourly Differences
rate rate in (Labor

Classification issued local i'cy rate lower)

Painter ' $8.80 £7.27 $1.53
Laborer 3.50 4.19 ( .69)

While Labor's rates were both higher and lower than prevailing
rates, total wage costs on the contract were increased fro»n
$71,821 to $83,379—16 percent. Total construction costs
were increased by about 4 percent. ., -.- ,
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We asked both contractors what effect a lower wage rate
by Labor would have had on their bids. Both stated that it
the wage rates had been lower their bids would have been
correspondingly lower, because lower rates would be paid to
their workers.

EFFECTS WHEN LftBOR RATES ARE _LOW ER
THAN THO'SE PREVAILING IN THE LOCALITY

Following are three examples whc.k.e Labor's rates issued
were lower than those prevailing.

Project determination 76-NJ-20,
Monmouth County, New Jersey

This project involved interior painting and floor and
stair refinishing in two-story family quarters at Fort
Monmouth, New Jersey, at a total contract cost of $74,890.
The Government estimate for this project was $100,465. Four'
bids were received, ranging from $74,890 to $143,700. The
two lowest bidders were from the area and the highest was
from the New York City area — about 60 miles from the locality.

The prime contractor, from Allenhurst, New Jersey, (about
15 miles from Fort Monmouth) performed the painting portion
of the contract, and the balance was subcontracted.

A comparison of the rate issued by Labor for painters
in the locality with the rate determined by us as prevailing
showed:

Prevailing Difference
Labor hourly hourly rate (Labor

Classification rate ^ssued û  IgcgAjty. rate lower)

Painter $5.00 $6.11 ($1.11)

Our review of the payroll showed that the prime con-
tractor paid his employees higher rates than those stipulated
by Labor or determined to be prevailing in our survey. The
contractor stated that he could not get adequate help at the
$5 per hour rate, and he paid his painters $8.55 per hour,
which we verified by his payroll records. He explained that
he could not lower his workers' pay to the minimum permitted
under Labor's rate because they might leave to work for an-
other contractor.
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Labor's wage survey data could not be located by us.
Labor's regional wage analyst stated that surveys were per-
formed in 1972 and 1973, which showed that nonunion rates pre-
vailed for all residential construction in Monmouth County»
He said that the wage rates established then were issued be-
cause Labor had received no information to indicate that the
rates should be changed.

Project determination 76-AL-15,
Calhpun County, Alabama

Labor issued this project determination for construction
of an industrial and domestic wastewater treatment facility
at Fort McClellan, Alabama. The contract was awarded to a
local contractor from Heflin, Alabama, in March 1976 for
$143,413. Subsequent changes increased the price to $149,800.
Eleven bids ranging from $143,413 to $500,000 were received
on this project? the Government >stimate was $173,795.

Our comparison of the r<., „ issued by Labor and those we
determined were prevailing on similar private projects showed;

Classification

Laborer
Trenching macnine
Asphalt spreader
Motor patrol
Roller

Labor hourly
rate issued

Prevailing
hourly rate
in locality

$3
3
3
3

00
CO
00
60

$2.50
3
5

2.63

45
00

3.45
5,00

Difference
(Labor

rate lower)

$ .50
( .45)
(2.00)

.15
(2.37)

For two of the classifications used on the project by
the prime contractor we determined that he paid his employees;

Classification

Labor
hourly rates

issued

Hourly rate
paid by
contractor Difference

Laborer
Trenching machine
operator

$3.00 $3.25 to $5.00 $ .25 to $2.00

3.00 5.00 to 6.25 2.00 to 3.25

Area determination IN-75-2089,
Lake County, Indiana

The rates in this determination were used on a heavy
construction project for a wastewater treatment plant.
The $1,549,000 contract was awarded to a local contractor
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in November 1975; the scheduled completion date was in March
1977. Three of the four subcontractors were local. Four
bids, all from local contractors, ranged from the lowest
above to $1,887,078—the Government estimate was $1,792,400.

This area determination was not supported by a survey
of prevailing wage rates paid in this locality—union-
negotiated rates were issued. We confirmed that union rates
prevailed in our survey; however, at the time the rates were
used by Labor, they were not current and wer'S lower than
those prevailing. The following schedule shows a comparison
ot some rates used and those we determined to be prevailing
on similar private construction in the locality, and amounts
paid by the private contractors to employees. '

Classification

•Bricklayer
Carpenter
Cement mason
Laborer
Truck driver

Labor
hourly rate

issued

$9.65
9.76

"9.47
6.60
7.10

Prevailing
hourly
rate in

locality

$10.55
10.50
10.71
7.15
8.35

Amounts paid
employees by
contractors

$10.80 to $12.30
11.94
10.32 to 11.85
7.70 to 9.10
7.95 .

LABOR COMMENTS AND OUR EVALUATION

Labor stated that we faU.firi to establish that local
workers were not employed on Davis-Bacon Act sites or pro-
tected by the act. Labor contended that our argument that
the purpose of the act is not being achieved because contrac-
tors from outside the locality are performing work on about
one-third of the projects examined (where rates wre higher
than those prevailing) is not persuasive i (.v.̂  •• viyons.

Labor said that, first, we did not estc»o..,.sh that, no local
subcontractors were involved or that construction workers
were imported from outside the locality. Second,, the number
of projects reviewed was Loo small a sample to provide a
statistically valid basis for a projection of the effects
of the administration of the act.

Although we did not take a statistically valid : ample,
we believe that our sample identified problems representative
of Labor's administration. All problems identified were
repetitive and occurred with high frequency in all regions
included in our review.
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Labor also stated that we did not indicate how much
its rates exceeded the rates we found to be actually pre-
vailing. Labor contended that, if its predetermined rates
are not identical to the going rates in the locality, at most
the variance is minimal. It believed that a wage determina-
tion slightly below the level actually prevailing offers con-
siderable protection to workers. Without such a floor, some
contractors would pay well hr 1 ' "he norm for the locality.
It concluded that, without the buv/is-Bacon Act, construction
contractors would revert to the severe hourly wage competi-
tion characterized in the pre-Davis-Bacon act days.

We cited on page 74 that the prime contractor on the
Dickson County, Tennessee, project imported all his workers
from outside the locality. Our review showed that the two
nonlocal subcontractors also imported all their workers from
outside the locality. We also cited in app. XII, page 175,
that the prime contractors on the Kings County, California,
projects did employ some local workers, but that most were
imported from outside the locality* There were no subcon-
tractors on these projects. We did not include this type of
data on the Otcego County, New York, project; however, our
review showed that only 1 of the 15 workers interviewed by
the agency staff or us was from the local area. One was
from a locality about 122 miles from the location of the
project and another was 97 miles from the project. Subcon-
tracts had been awarded to nonlocal subcontractors, but they
had not yet started work on this project at the time of our
fieldwork.

We also showed the average difference betwerr Labor's
rates and those we found prevailing in the localilics
surveyed (both where they were higher and lower). Page 69
shows that 35 percent of the rates issued by Labor were too
high by about $2.00 an hour; about 50 percent were too low
by about $1,00 per hour. Also, in each of our examples where
Labor's rates were to low, on pages 176, .177, and 178, we
show the differences on some of the classifications used on
these projects. These data show clearly that they were not
the same, or had only a minimal variance. In one example,
rates were lower than those prevailing by more than $2 an
hour; all averaged more than $1 per hour. Since each of
these contractors paid some of their workers more than we
found prevailing in the locality, we cannot conclude that,
without the Davis-Bacon Act wage determinations, one can ex-
pect contractors to revert to the severe hourly wso;e com-
petition which characterized the pre-Davis-Bacon act days.
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On the contrary, our review showed that, when Labor's wage
rates were low, wages became an important bidding factor and
local contractors and local workers got the jobs. The «K-
amples show also that local contractors paid local workers
at or above the prevailing rates in the community.
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QjJR REPORT ON "INACCURATE DAVTS-BACQN ACT SAGE DETERMINATION APPLICABLE TO

ALABAMA MOBILE BAV BRIDG? PROJECT (I-65-IJ85)23) QVE3RULED BY THE WAGE APPEALS BOARD"

JJNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, O.C. 2054&

HUMAN RK30UHCO
OIVWON

3-l46d42 June 20, 1978

Secretary to the late
Senator Ja.i.es i>. Allen

United States Senate .

Dear M r . Mitchell:

In the letter to the Comptroller General of June 21,
1977, from tne late Senator: Allen and in subsequent agree-
ments wit . j tiis off ice , we were^asked to review/ and provide
a report on, the matters discussed in a May 31, 1977, letter
from the Executive Director, Alabana Road Builders' Associa-
tion, Inc. The Executive Director 's letter refers to certain
waga determinations issued by the Department of Labor under
the Davi- s-.,:on Act ( 40 U.S.C. 2 7 6 ( a ) ) regarding Federal or
federally a?."i ~,t«'d highway, construction activities in the
State of Al via.

The Davis-Bacon Act requires thst laborers and cischanica -,--
employed on Federal construction projects costing more than
$2,000 be paid minimum wage and f r inge benefits and that
these wages and benefits be based on rates the Secretary of
Labor determines as prevailing on similar projects in the .
,area in which the contract work is to be performed. The
wages ar.a benefit? are set for th in wage determinations
issued by Labor. Contracting agencies are- required to include
the determinations in their construction contracts, including
highway construction projects. The Wage and Hour Division
in Labor's Employment Standards Administration is responsible
for conducting wage surveys and issuing wage determinations
under the Davis-Bacon Act.

The Executive Director complained that a Wage and Hour
Division are"a determination, number AL77-1042, issued on
April 1, 1-^77, was arbi t rary , irrational, did not reflect the
area practice for bridge construction in Alabama, and was an
attempt by Labor to raise wage rates in the State. Under the
determination the State would in e f fec t hava to use heavy
construction wage rates ra ther than the lower highway con-
struction wage rates for bridge construction over navigable
waters.

HRD-78-128
(20155)
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The Executive Director said "hat the decision would have
a drastic effect on Alabama because (1) it would substan-
tially increase the cost of constructing bridges over non-
navigable waters, (2) futnre wage determinations would reflect
the higher rates and inflate the basic highway rate determi-
nations, and (3) projects involving the paving of airport run-
ways and taxiways, rest areas, and railroad projects would
likewise be affected.

The Executive Director also referred to the Wege and Hour
Division's determination, number 77-AL-45, issued for the
construction of dual bridges over Mobile Bay on 1-65 (Inter-
state Project No. 1-65-1(85)23) which requires the use of
heavy construction rates on the span of the bridge crossing
the Mobile River. He stated that this project set a precedent
for the Wage ancT Hour Division ,to use when reviewing future
bridge projects.

BACKGROUND

Wage determinations AL77-1042 and 77-AL-45 are applicable
to a project awarded by the Alabama State Highway Department
under the Federal-aid Highway Act. The State highway depart-
ment is the Contracting agency for Interstate Project No.
1-65-1 (85) 23—-which involves construction cf dual bridges,
costing about $53 million, over the Mobile River and Little
Lizard Creek in Mobile and Baldwin Counties, Alabama.

On December 22, 1976, the State highway department
requested permission from the Wage and Hour Division to use
highway rates for project 1-65-1(85)23. The State highway
department furnished wage payment data from an $80 million
interstate highway bridge project over Mobile Bay which was
awarded in 1074 with highway wage rates and was still under
construction. The project is only 15 miles south of the
1-65-1(85)23 project.

On January 25, 1977, the Wage and Hour Division issued
wage determination 77-AL-45 which directed the State highway
department to use dredging rates for dredging work on the
project as set forth in area determination AL76-5090 and the
highway construction rates in area determination AL76-1082 foi
the approach spans and the span over Little Lizard Creek,
which is navigable. However, the Wage and Hour Division di-
rected the State highway department to use heavy construction
rates in project decision 77-AL-45 for the tied arch center
span across the Mobile River, which is also navigable. The
heavy construction wage rates.are about twice the highway
rates.
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The Wags and Hour Division subsequently superseded
determination AL76-1082 with area determination AL77-1042
dated April 1, 1977. The only difference between the two was
in the type of projects which could not use highway rates.
The superseded determination contained rates for all highway
construction in Alabama except airports. The new determi-
nation, AL77-1042, excluded the use of highway rates for
construction of (1) airport runways and taxiways, (2) bridges
over navigable waters, (3) tunnels, (4) rest areas that in-
clude building structures, and (5) railroads. The new deter- '
min-.tion required contracting agencies to request project
wage rates from the Waga and Hour Division when they planned
to construct these excluded types of projects.

The then Assistant Administrator of the Wage and Hour
Division stated that the new language was added to area deter-
mination AL77-1042 because soms contracting agencies had incor-
rectly used published general highway area determinations.

Wage and Hour Division's area determinations apply to
certain geographical areas, such as counties or States, and
are required to be used on all projects to be constructed in
the covered area. They are published in the Federal Register
arid are in effect until superseded. Project determinations,.
on the other hand, are issued for a specific project and are
effective for 120 days from the date issued.

_ _ _ _
DETERMINATION oft PROJECT I-65-I ( 8?) 23

The State highway department opened bids for project
1-65-1(85)23 on February 4, 1977, and awarded the contract
on March 11, 1977, with construction to begin in early April.
However, prior to bid openings, on February 2, 1977,- five
general contractors who bid on the project petitioned the
Wc.ge Appeals Board for a review of wage determination
77-AL-45.

The Wage Appeals Board is appointed by the Secretary of
Labor to hear and decide appeals' concerning questions of law
and fact on wage determinations issued under the Davis-Bacon
Act and its related acts, such as the Federal-aid Highway
Act. The contractors were joined in their appeal by the
Alabama State Highway Department and the Alabama Road Build-
ers' Association.
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The Alabama groups stated in their appeal that the Wage
and Hour Division's determination was arbitrary and capricious
because it had no foundation in fact. They said that the
extra cost of using heavy construction rates instead of high-
way rates for the center span work, which comprises about
30 percent of the project, would eliminate a number of high-
ways and bridges planned to be built and hurt employment.

They based their appeal on several factors, including
the following:

—Bridges over navigable waters in Alabama, and in par-
ticular in Mobile County, have always been built using

. hichviy construction wage rates approved by the Wage
and Hour Division.

—Heavy construction rates have never been used to build
bridges in Alabama. '

—Highway rates were used on an interstate highway proj-
ect which is being built over the same river delta
15 miles to the south of project 1-65-1(85)23.

i

—The determination is inconsistent because it appiovad
heavy construction rates for a portion of the bridge
over the Mobile River, which is navigable, and highway
rates for the other portion of the bridge, including
the portion over Little Lizard Creek which alss is
navigable.

The petitioners also objected to the fact that the Wage
and Hour Division, in determining ths wage rates applicable
to the project, did not consider wages being paid on an $80
million bridge (project 1-10-1(35)) near the 1-65 project
in Mobile County and wage rate information from two other
bridges constructed in Mobile County. The two other
bridges—the Theodore Industrial Terainal Canal Bridge and
a bridge over the Intracoastal Waterway at Gulf Shores—are
both over navigable waters.

Por the purpose of .showing past history, the State
highway department also advised the Wage and Hour Division of
eight other large bridges—ranging in cost from $3,900,000 to
$16,200,000—that had been built in Alabama between 1969 and
1975 with highway construction rates. The petitioners con-
tended that since these bridges were built at the highway
rates, these wage rates should also apply to -all of the con-
struction of the 1-6? bridge, no\: just the apptoacnes.
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The Wave and Hour Division said it characterized the tied
arch center%span of project 1-65-1(85)23 as heavy construction
and issued ŵ .jge rates which resulted from a survey of various
heavy construction, projects in Mobile County. Its survey
included wage \atei information from eight railroad construction
projects, nine dock or waterfront construction projects, three
industrial site construction projects, one dam repair, three
duct bank projects, and a £ew unrelated miscellaneous projects.

The Wage and Hour Division said it specifically rejected
wage data from the 1-10 bridge project because it had been
awarded using the highway wage i^tes. The Wage and Hour Divi-
sion contended that these rates should not be considered in
connection with tnat portion of project 1-65-1(85)23 which
it characterized as heavy construction and thus it declined
to consider^he payi •>!! data injiits survey.

WAGE APPEALS BOA.' *»ULES AGAINST
WAGE AND HOUR~DiyfgI5IT ~"

The Wage Appeals Board held a hearing on August 31, 1977,
and issued its decision on October 21, 1977. The Board ruled
that the heavy construction wage rates issued in wage deter-
mination 77-AL-45 for the tied arch span over the Mobile River
did not reflect wages prevailing on similar construction in
Mobile and Baldwin Counties. The Board said that:

"It appears to the Board that the projects used as ,.
a basis for the wage rates determined to be prevail-
ing for the heavy portion of the contract are not
projects of a character similar, except in the
broadest sense of the term.

"This has particular significance when there are
three very similar bridge projects located in Mobile ,
County. With reference to the Department's

' exclusion of these bridges from the survey, the
Department cannot be allowed to disregard wage
rate data from the bridges, as the record shows
it did with respect to 1-10, because it disagreed
with the use of"the highway wage determination by
the State Highway Department. It seems to the
Beard that when the Department gave contracting
agencies the right to obtain the required wage
determinations from the Federal Register and to
exercise their judgment as to the appropriate
schedule for a particular project, the Department
should give due weight to the agency's decision.

188



APPENDIX XIV APPENDIX XIV

B-146842

"Furthermore, it appears to the Board that
in this project, as in most bridges, there
are elements of both ".sigh way and heavy con-
struction contained in the contract. Since.
the contract fells into a questionable area
between heavy construction and highway con-
struction it would have been appropriate for
the Department to look to the three bridges
recently or currently under construction in
ftobile County to determine the prevailing
rates from them. This would be more consistent
with the past practices of thb Department with
regard to bridges, dams, dredging and flood con-
trol projects than to ha"* based its determina-
tion on a survey of numerous unrelated and dis-
similar heavy construction projects as was done
in this case.*

In view of the above, ^he Board directed the Wage and
Bout Division to issue a new wage determination on project
1-65-1(85)23, to the State highway department as soon as pos
sible. The new determination is to reflect the wage and pay-
ment practices found prevailing cn bridge construction in
Mobil* and Baldwin Counties in conformity with the Board's
decision.

IARD DENIES WAGE AND" BOOR '5
TO RECONSIDER ' ITS "DECISION

On December 7, 1977, the Wage and Hour Division filed a
notion requesting the Board to reconsider its decision on the
basis that (1) the case is moot because the contract had been
awarded and construction had begun when the Board considered
the case, (2) the Board's action in ruling on the met its of
the case lacks any legal basis and is contrary to a well-
established legal precedent and pcioc decisions of the Board,
and (3) the Board's decision is tontrscy to Labor's regula-
tions and Federal procurement principles and it may be viewed
as legitimizing the unprecedented and unsettling principle
that a wage determination is subject to challenge at" tec con-
tract award. ,/

On January 30, 1978, the Board denied the W^ag and
Bone Division's motion to reconsider the case. The Soecd
stated that normally it would not consider a petition to
review wage rates after a contract has been awarded but it
appeared that (1) some general guidance for the fu ture was
needed and (2) the wage determination should not be left
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standing &o as to be considered a precedent for the future or
so as to preclude the parties themselves from possibly rene-
gotiating the contract.

The Board stated that the purpose of its order is to
have a new determination outstanding, and although it did not
and could not direct its use. it did not preclude the parties
themselves from making use of the determination if that was
possible. The Board «aid that if the parties can make any
use of the corrected wage determination within the restric-
tions of the Federal procurement statutes, it is their pre-
rogative .to do so and they should not be precluded from doing
so by the absence of a correct wage determination.

On February 8, 1978, the Wage and Hour Division sub-
mitted a request to the Board foe clarification of its order
denying its motion for reconsideration of its decision. Wage
and Hour said it wanted to know hcv the Board's decision con-
forms to the Secretary of Labor's regulations permitting mod-
ification of a project wage determination only up until the
time of contract award.

In its March 6, 1978, reply to the Wage.and Hour Divi-
sion, the Board conceded that it had no authority to take any
action with respect to the contract in question and could not
order that a corrected wage determination be substituted foe
one already in the contract. The Board opined, however, that—
since the original detecfflinatio* was "clearly erroneous"—-
corrected wage determination should be provided to the
petitioners to show, as a matter of record, what the wage
rates should have been. The Board also concluded that its
actions were consistent with Labor's regulations.

NEW'WAGE -SURVEY IN ALABAMA
RESULTS'IN LOWER'WAGE'RATES

Even though it appealed the Wage Appeals Board's decision,,
the Wage and Hour Division did, as directed by the Board, con-
duct a new wage aucvey of bridge construction work in Mobile
and Baldwin Counties. During its survey in November 1977, the
Wage and Hour Division obtained wage data on two bridges com-
pleted in 1976, the Intracoastal Waterway bridge at Gulf Shores
in Baldwin County and the Theodore Industrial Canal Bcidge in
Mob-le County, Alabama* Both were built at highway rates.
The Wage and Hour Division also obtained data on two other
projects involving work for the Army Corps of Engineers in
Baldwin County.
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As a result of the new survey, the Wige and Hour
Division issued a wage determination for bridge construction
work in Alabama which contained wage rates considerably lower
than, its previous determination.

The effect of the new survey is illustrated by the Wage
and Hour Division's December 15, 1977, project determination
77-AL-432, which covered the construction of dual bridges
carrying interstate highway 1-65 over the Middle Rivef,
Mifflin' Lake, and Tensaw R<ver in the Mobile River Delta,
Baldwin County, Alabama. The determination included wage
rates for 11 jobs and crafts, and in all cases the rates
established were substantially less thai, those in project
determination 77-AL-45. For example, the wage rates for
electricians wer.e reduced from $10.49 to $5.80 per hour.

In addition?"'in reviewing the survey data, we found
clerical errors in the rates established for carpenters and
concrete finishers in project determination 77-AL-132. The
carpenter's rate should have been $4.50 instead of $5.00 and
the concrete finisher's rate $4.68 instead of $4.86. After
we brought these errors to the attention of Wage <md Hour
Division officials, they issued a modification to the wage
determination with ths corrected rates.

LOWER WAGE-RATES TO BE'DSED
ON PROJECT I-&5-i{85)23

After the Wage Appeals Board denied its appeal, the Wage
and Hour Division Issued a new project determination for the
Mobile Bay Bridge project, 1-65-1(85)23. The determination,
78-AL-75, was issued on March 16, 1978, and contained the
same wage rates included in amended project determination
77-AL-432, originally issued on December 15, 1977.

The new rates are substantially lower *-han those in the
original decision (77-AL-45), ranging from $0.87 to $5.34 an
hour less, as shown in the following table.
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Worker
classification

Carpenters
Concrete finishers
Electricians
Ironworkers:

Structural *
Reinforcing

Laborers:
Unskilleu
Concrete
Powder mien and blasters

Piledriverraen
... equipment operators:
Cranes
Piledriver operator

Project determination Amount of
decrease

$4.82
4.41
4.69

.87
3.73

2.70
None
None
5.34

4=77
4.67

77-AL-45

$ 9.32
9.09

10.49

9.73
9.73

6.00
None
None
9.59

9.77
9.77

78-AL-75

$4.50
4.68
5.80

8.B6
.6.00

3.30
3.50
4.60
4.25

5.00
5.10

On May 2, 1978, the contracting officer for the State
highway department told us he is negotiating with the con-
tractor to artond the contract for project 1-65-1(85)23 to
incorporate wage determination numbei 78-AL-75. The contract-
ing officer believes that the State will realize some savings
in conscruction costs by use of the new lower wage rates to
complete the remaining work on the project.

The contents of this report were discussed wit.u officials
of the Department: of Labor, and their views were considered
in preparing the report-

As agreed with your office, unless you publicly announce
its contents earlier, we plan no further distribution of this
report until 7 days from the date of the report. At that time
we will send copies to interested parties and make copies
available to others upon request.

Sincerely yours,

'Grego
Direct
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EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET
D,C. 20903

FE8
Mr. Allen R. Vcss ' /
Director, General Government . .

Division (
U.S. General Accounting Office
Washington, D.C. ,205,48 "'/

'. ' •-. -// -'' ' •-
Deei' Mr. Voss: ; / /

This is in response to a GAO draft report entitled "The Davis-Bacon Act should
Be Repealed" which 7was furnished to OMB for comment prior to final issuance.
The effort of your office in conducting this study is appreciated. The data and
information developed will be useful in an on-going Administration review
chaired by OIWB's Office of Federal Procurement Policy. We seek early
resolution of some of the difficulties being experienced by both procuring
agencies and the Labor Department in the implementation of this and other
contract v rage laws.

The findings contained in the draft report are similar to views expressed .n
, previous / GAO reports v hich have criticized the interpretations and

', implementing regulations mode by the Department of Labor. However, we have
/ ; //not conciudec thai the public interest would be served by repeal of the Davis-
/.' Bacon Act, and therefore do not endorse your recommendation. In our view,

/ .'•'.. problems in the implementation of the Davis-Bacon Act can be resolved through
administrative action including, where appropriate, modification of the imple-

' menting regulations of the Department of Labor.

, ,Tt"*nk you for the opportunity to review the draft report. We lock forward to
/ receiving the final report at an early date.

Sincerely,

W. Bowman Cutter
Executive Associate Director

for Budget

cc:
Gregory J. Ahart, GAO
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U. S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY

WASHINGTON

M I5B19

Honorable Rlmet; B. Staats
The Comptroller General of '

the United States
Washington, O.C. 20548

Dear Mr. Staats:

This is in response to your request tot comments
on the November 14, 1978, draft report entitled
"The Davis-Bacon Act Should be Repealed".

The draft report recommends the elimination of
an important set of protective labor laws
primarily on the basis of its assertion that
they are inflationary and have outlived their
usefulness.

One of the most difficult and important tasks
of government today is .to search successfully
for the significant causes of inflation and
to eliminate them. This task is among the
Administration's highest priorities. So we
share concerns on this subject. However,
repeal of the Davis-Bacon Act, as recommended
by GAO, would provide no real hope of
significantly reducing inflationary pressures.

Repeal of the Davis-Bacon Act would under-
mine a basic legal protection of the wages .$,
of American workers in one of the largest,
most economically unstable, and complex
industries. The importance of this law
to American workers was not seriously

GAO note: Page references in this appendix may not correspond
to pages of the final report.
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dealt with in the draft report. Furthermore,
contrary to the draft report's conclusions,
Federal and Federally assisted construction
wages are not a vital inflationary force today.
In the last seven years construction wages
have been lagging behind all-industry wage
figures, and the gap has widened in the past
year. In the construction industry itself, the
cost of land, materials and interest is rising
at a much higher rate than wages.

If this report becomes final, it will also raise
the specter among American workers that, in the
good name of the fight against inflation, there
will be an open season on the protective labor
legislation for which they have fought for half
a century.

The potential impact of the draft report is of
particular concern to us because the report's
conclusions have little foundation. The
report's basic premise is that the Davis-Bacon
Act was simply a Great Depression measure which
is now irrelevant because we no longer have those
economic conditions. As the attached detailed
response spells out, this law was originally
enacted lot much broader purposes. In 1964
Conge ess reaffirmed its belief ir. the law by
further strengthening it. In so doing.
Congress stated that "...The Davis-Bacon Act was
designed to provide equality of opportunity for
contractors, to protect prevailing living
standards of the building tradesmen, and to prevent
the disturbance of the local economy." The Davis-
Bacon requirements have continued to be extended
to meet Federally financed and assisted con-
struction since then. Forty-one States also now
have similar legislation. The basic rationale for
this legislation is tnat the Federal Government
should not use taxpayers' money, which includes
that from one million construction workers, to
undercut construction wages on government
construction projects.
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In my view the Davis-Bacon and related acts
continue to provide a rauch needed wage protec-
tion program for American workers and business
opportunity foe local contractors in an industry
characterized by highly uncertain employment
conditions. Unfortunately many of the condi-
tions which led to these laws still exist.

On the basis of an examination of 73 of about
10,000 Department wage determinations which
were made in the first six months of 1976,
or applicable during that period, the GAO review
team found "inadequacies" and "problems" in
the Department's progrart and concluded that
it. is ineffective. About 30 examples of the
team's judgments were included in the draft's
Appendices. In almost all 30 examples the
Department found the alleged inadequacy
or error to be that of the review team,
rather than the Department. The reasons in
most cases were a failure to conduct an in-
depth analysis of the presumed errors and a
lack of understanding of the industry terms
and practices. The Department's wage
determination procedures, as the enclosed
detailed response points out, have beert
adopted as a result of a long experience in
dealing with the particular characteristics
of the various segments of the construction
industry.

Another important aspect of the Department's
wage determination procedures, which was
unfortunately ignored by the review team,
is that contracting Agencies, contractors,
and employees, or their representatives,
have a right to seek a review of any wage
determination in which they are interested
parties. Under this procedure the program
officials reconsider the decision. If the
party is still unsatisfied, an appeal ia
available to an impartial Wage Appeals Board.
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We are keenly aware that the administration
of this law, like that of most others, is a
complex task, and that errors can occur in
implementing it. After having examined the
record carefully, however, I am satisfied
that on balance these laws are being
competently and effectively administered.
At the same time, the Department is continuing
to explore methods to improve its wage deter-
mination proce&s and to strengthen the
enforcement of these laws by all Federal
agencies. We are also working with the
various procurement agencies to identify
problems arising from the various labor
standards statutes, and we hope to resolve
such issues.

The draft report states that these Federal
laws have an inflationary cost of 715
million dollars. However, the report candidly
states that over two-thirds of this estimate
is based upon data which have no statistical
validity (see page 93). In fact, the
estimate is based upon wage surveys and cost
calculations of only 12 projects carried out
in 1976. The Federal laws cover about
120,000 projects a year. The inadequacy of
the sample is obvious. In addition tc an
inadequate sarsple, there are three equally
important flaws in this calculation.
(1) The GAO wage surveys were conducted under
different rules from those of the Department,
thus insuring different results. (2) The
analysis failed to include productivity as
a variable. (3) The money an employer saves
by paying lower wages is not necessarily
passed on to the government in its contract
bid price. •*

Most of the rest of the 715 million
dollar estimate is based upon a 1972
survey taken by the Associated General
Contractors of American (AGC) of its
members. The result, an AGC official
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pronounced at that time, was that the
costs of Davis-Bacon payroll require-
ments amount to about one-half of a
percent of the contract price. What
was not indicated, nor apparently
considered by those preparing the
draft report, are the circumstances
under which the information was
collected, or the nature of the sample.
.Our inquiry to AGC, in evaluating this
draft report, revealed that, of the
nine to ten thousand employer members
at that time, only 276 responded to an
AGC call to 125 Chapters to "help
document the case against the weekly
Davis-Bacon payroll requirements."
Of the 276 responses, only 41 were used
to provide the cost estimate. Moreover,
AGC's survey analysis states that "some
of the responses appear to be reporting
on their total payroll costs" and,
because of the condition of the data,
"thorough statistical analysis is
impossible".

In addition to its cost estimates of
inflationary impact based upon the 12
projects studied and the 1972 survey of
the Associated Genera} Contractors of
America, the draft report makes two
general arguments. First, it views one
of the Department's determination pro-
.ceduros, the so-called "30 percent-rule",
as inflationary. It supports the argument
with one "illustrative" example of a
prevailing wage that was higher than
others surveyed.

Results of the Department's recent study
of the 1,609 craft classifications for
which surveys were made in FY 1978,
enclosed with the attached detailed
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response, showed that the overall difference,
which resulted when the so-called "30 percent
rule" was applied and that which occurred
when the "average rule" standard was used,
was small and would have no inflationary
effect. Second, the draft report discusses,
in support of its conclusions, eight selected
studies by others regarding the Act's inflat-
ionary effect. However, it does not cite, nor
could we find from these or any other studies,
substantial evidence which supports such a
thesis. Two studies are based upon some
quantitative evidence, but they are very
inconclusive. The General Accounting Office it-
self said in 1972 that one of these studies is
inconclusive. Our enclosed detailed response
discusses this literature.

For these reasons, we must conclude that the
assertions in this draft report ar« unsupported.
I cannot believe that the American people would
strip away this long established and historically
supported wago protection program from one
million workers for inadequately supported
reasons.

We are glad to havt- had this opportunity to
study and to comment upon this draft
report. The enclosed detailed response
provides our comment upon each theme
raised in the draft, to the extent that
availability of some of your material enables
us to complete our comment at this time.
Because of the importance and complexity of
the issue of repeal of the Davis-Bacon Act,
I urge that, if you do decide to publish
this report, you include with it not only
this letter but also our attached detailed
response, so that the American people will
have full statements of both sides of this
issue.
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Our comment is not yet as complete as we
wish to make it. The GAO staff has agreed
to make available to us the basis for the
cost calculations of the review team,
including the wage survey data on the
calculations for the coec estimates of the
,12 projects upon which the impact estimates
are based. We will have to reserve our
comments upon these aspects of the draft
report; until the material is made available
to us for review, in the meantime, please
let us know if we may be of any further
assistance.

Sincerely, .

4L **
o

Secretary of Labor

Enclosures
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DEPARTMENT OF LABOR'S COMMENTS UPON GAO
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I. The Davis-Bacon Act^continues to be necessary.

A. Its purpose still needs to be served.

The GAO finding, on page 22, that DBA is no
longer needed depends in large part on the theme
that "the Act was enacted to slow the downward
trend in construction industry wages in the early
1930s and avoid destructive contractor competition."
This is an incomplete and misleading statement.
The special labor standard for the employees of
government contractors in this industry was
designed for much broader purposes: to protect
prevailing living standards of the construction
workers, to provide equality of opportunity tor
contractors, and to pre' *nt the disturbance of
the local economy. Under this equitable standard,
contractors are free to compete against each other
in efficiency, know-how, and skill, rather than in
wage rates and fringe benefits levels. Construc-
tion workers are protected to the extent that
their wages are not forced down by contractors
seeking to win government work.

It is commonplace for critics of the Davis-Bacon
Act to suggest that it was solely a product of
.the Great Depression. Actually, the Act was part
of a trend that began much earlier than 1931,
when President Hoover signed it. Kansas had
adopted a prevailing wage statute in 1891.
Other States followed: New York in 1897,
Oklahoma in 1909, Idaho in 1911, Arizona in 1912,
New Jersey in 1913 and Massachusetts in 1914.
A total of 41 States have now adopted
"little Davis-Bacon" laws. Many of these were
enacted in the 1950s and 1960s when economic
conditions also were quite different from the
early 1930s. For a list of States with "Davis-
Bacon" laws, with year of enactment, see En-
closure 1.

Congressman bacon (R.,N.7.) first introduced his
Federal prevailing wage bill in 1927. His
action was related to a ten-year building program
Congress had authorized in 1926.
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Congress has reaffirmed its 1931 decision more
than 80 times in the enactment of Federal
statutes with prevailing wage provisions. See
the GAO draft report's Appendix III entitled
Statutes Related to the Davis-Bacon Act.
Moreover, in 1964, when the economic conditions
were very different from those of 1931, Congress
reaffirmed its belief in the prevailing wage
principle by expanding the definition of "wages"
in the Davis-Bacon Act to include fringe
benefits.

For some critical excerpts from the legislative
history, see Enclosure 2.

B. Other laws cannot substitute.

The draft GAO report, on pages 23, 27-32, also
argues that various labor standards statutes
enacted since 1931 make the Davis-Bacon Act's
protection unnecessary. On the contrary, the
various statutes mentioned in the draft report
complement Davis-Bacon by facilitating its
enforcement and providing valuable protections
for employees, but they do not substitute for it,
nor make it unnecessary.

Under the Copeland Anti-Kickback Act it is a
Federal crime for a public contractor to induce
an employee to return any part of his or her
compensation in order to obtain or retain the
job. The Miller Act requires Federal con-
tractors to post performance and payment bonds
to ensure that construction workers' wages will
be paid; it applies only to direct Federal
construction and has no application to Federally
assisted construction, which accounts for
about 90 percent of the dollar volume of the
Federal Government's construction program.
The Contract Work Hours and Safety Standards Act,
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which merely consolidates laws going back to
the 19th century, establishes an 8-hour day
and 40-hour workweek standard for most Federal
construction contract work.

The Social Security Act an<* the Wagner-Peyser
Act provide basic income maintenance for
qualified retirees and workers who lose Lheii
jobs. None of these five laws is a wage
protection law.

The Fair Labor Standards Act establishes a
general minimum wage standard for most American
workers. This law has little or no relevance
for most job classifications in the construction
industry. Studies by this Department's
Employment Standards Administration suggest that
as few as two percent of the workers in the
construction industry are minimum wage workers.

GAO also argues that the DBA prevailing wage
deterninations are unnecessary because it found
no adverse impact from the lack of wage
determinations under the Walsh-Healey Public
Contract* Act (Walsh-Healey) and the Service
Contract Act. The Department of Labor has not
undertaken any wage determinations under the
Walsh-Healey Act since 1964 because of the U.S.
Court of Appeals decision in Wirtz v. Baldor
Electric Company, 337 F.2d 518 (D.C. Cir. 1964),
which required making available for inspection
confidential Bureau of Labor Statistics informa-
tion on which these determinations were based.

Walsh-Healey determinations were not parallel or
comparable to the determinations under the DBA
because they measured the prevailing industry-
wide minimum wage, either nationally or on a
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regional basis, according to the area of
competition. Thereby, they applied only to
the lowest wage earners among the occupational
classifications in an industry. Thus, there
seems to be no useful analogy between the Walsh-
Healey experience and the DBA, which provides
for prevailing wages in each classification and
in each locality.

Under the Service Contract Act (SCA), prevailing
wage determinations are currently made on 83
percent of the service contracts. Most of the
other service contracts under which no determina-
tions are issued fall within SCA's Section
10, which provides that determinations are not
mandatory for contracts under which no more than
five service employees would work. We are aware
that workers on service contracts without wage
determinations are deprived of a degree of wage
protection which would be beneficial to them.
However, the Department has not yet made a
specific evaluation of the exact impact of a
lack of a determination for contracts involving
five or fewer employees.

The fact that SCA was enacted in 1965, when
economic conditions were very different from
those of the 1930s, is another indication that
Congress5 concern with special wage protections
for the employees of government contractocs is
not depression-oriented. Prior to the enactment
of the SCA, Congress found wage-busting
practices in the service industries similar to
those found in construction previous to DBA.
Last year, at Congressional hearings, it was
disclosed that large numbers of professional
employees of service contractors, who are not
covered by SCA, were victims of similar practices.
The Office of Federal Procurement Policy (OFPP)
issued regulations netting forth the pro-
cedures for all Federal agencies to prevent
wage busting of professional employees work-
ing under service contractors. OFPP pointed
out that "the Federal Government cannot
allow the protracted labor instability, •*
loss of morale, and undermined mission
performance that comes from the fact or
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fear of wage busting. The human impact on
long-standing careers, family dislocations
and personal economic distress makes the
problem even more compelling, even if it could
be confined to isolated locales."

C. Repeal of the Davis-Bacon Act
would risk serious economic
and social costs.

The construction industry in this country has
always been volatile and intermittent in its
business volume, and therefore in the employment
opportunities it provides. Since the annual
value of new construction put in place averages
about 10 percent of the Gross National Product,
this has very important implications for the
national economy.

Over four million workers are attached to the
construction .̂abor force. They are employed by
about one-half million businesses, most of them
very small, and are divided into more than 30
crafts or trades. Typically, these are not
long-term employment relationships, as in most
other industries: workers move among sites and
contractors without forming permanent attach-
ments to a single employer. Unemployment has
persistently been higher in this industry
than in most others: recently it has been
about 10 percent, when unemployment in the
American workforce averaged 6.0 percent.

The annual percentage increases in hourly wage
rates over the last seven years have been
lagging the all-industry increases. Between
1971 and 1977, the construction workers'
increases were 5.9 percent per year, com-
pared to the all-industry average of 7.3
percent. Between 1975 and 1977 the gap
widened: the construction workers' increases
were 5.5 percent par year, and the all-
industry increases were 7.7 percent. The
April 1977-78 wage rise for construction
workers was the smallest 12-month increase
since 1967.
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The half million mostly small construction con-
tractors engage in one of the most competitive
businesses in the U.S. There are three pressing
reasons why the potential for severe wage
competition is always present in this industry.
First, labor cost is a significant proportion
(from 25 to 50 percent) of total cost. Second,
for the reasons discussed above, workers are
economically very vulnerable. The 1972
Commission on Government Procurement Study
Group f2, a group probably more concerned with
procurement than worker protection, found that
"The wages of construction workers on government
construction would likely be adversely impacted
without prevailing wage protection." Third, the
employer has much less control over other major
cost factors such as land, materials, and
interest rates than over wage rates. The cost
of these factors has been increasing at a much
higher rate than labor cost. Moreover, as
anti-inflation measures reduce demand for
construction work, these competitive factors
will intensify.

There is another aspect of the construction
labor force which should be considered.
Minority groups and women are just beginning
to be represented in the higher paid
"mechanical" building trades (plumbers,
ironworkers, sheet metal workers, elevator
constructors, electricians, boilermakers).
Recent data show that blacks number only
about five percent of the members of these
trades, Hispanics about four percent, and
women have not yet been counted. During
the early 1970's there was a concerted
effort, stimulated in large part by the
Federal Government's affirmative action
requirements of Federally financed con-
tractors, to develop skilled minority
workers through training programs. These
efforts did significantly increase the
participation of minority group members
into apprenticeship and other skills
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training programs. However, given the
length of most apprenticeships (from three
to five years) and other formalized skills
training in this industry, the major impact
on journeyman membership is only now
beginning to be felt. Obviously, the
tenuous foothold these workers have in the
industry makes them especially vulnerable
to the wage exploitation which could occur
with the repeal of Davis-Bacon.

In brief, short-term employment, unemployment
fluctuations, a preponderance of small firms,
keen business competition, high labor costs
in proportion to total costs, and a lack of
control of other production costs, make
employment conditions in the construction
industry inherently uncertain and, indeed,
perilous for construction workers. In this
environment the costs of the repeal of Davis-
Bacon would be very onerous and fall directly
upon the four million persons attached to the
industry, particularly women and minorities.

II. GAP|s analysis of the Department(s
administration ot Pavis-Bacon
contains fundamental misconceptions
and errors.

The GAO review team, in order to determine
whether there were inadequacies and problems
in the Department's wage data collection,
reviewed 73 area and project determinations
involving half of the Department's 10 regions.
Fifty of these were project determinations;
they represented about one-half of one percent
of the 9,573 such Department decisions issued
between January 1 and June 30, 1976. GAO also
reviewed 23 area determinations out of a total
of 530, which varied in the number of counties
covered and in the type of construction to
which they were applied. The GAO report does
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not indicate the scope of the 23 area
determinations selected, either in the number
of counties covered or in the number of types
of construction to which they were applied.
The counties covered could have been as few
as one or as many as all of those in a State.
The number of counties covered by area deter-
minations for each of the four kinds of
construction (building, highway, residential
and heavy) ranged from about 600 to about
3,000. Thus, although it is not clear exactly
how inadequate the GAO sample of the Depart-
ment's wage decisions was, it is clear that
it was far too small to be representative.

For the limited purpose of discovering when
the Department uses surveys to support its area
determinations, the GAO team also reviewed the
530 area determinations in effect nationwide
during the first six months of 1976.

Below is a point-by-point discussion of GAO's
findings from both its sample of 73 determina-
tions reviewed for inadequacies and problems,
and its more limited examination of all 530
then-current nationwide determinations.

A. Parties have a right to seek a
FevTew of wage determinations.

The GAO draft report gave no recognition to a
fundamental element of the Department's wage
determination procedures. This oversight
detracts from the draft report.

Any interested party, such as an employee, a
contractor, a Federal contracting agency, a
contractor association or a union may seek
a review of the Department's wage determina-
tion, under the Department's regulations.
29 CFR Parts 1, 7.
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The first step is an informal one, in which
the program officials review the wage decision.
This is a frequently exercised right, and most
complaints are handled informally. The Depart-
ment's records show that 66 such requests were
the subject of a written response in the first
six months of 1976, when the GAO review was
being made. Department officials responsible
for this program indicate that many more were
handled orally. In the past Fiscal Year 127
of these informal requests were the subject of
written responses. Some action to consider a
change in the determination, such as carrying
out a survey, was undertaken in 21 cases.

Any party still unsatisfied nay appeal to an
impartial Wage Appeals Board. The number of
cases which are appealed is relatively small.
As evidence of the high degree of accuracy
which our wage decisions achieve, we cite
the following statistics. In 1976 only eight
cases were appealed to the Board on the issue
of the accuracy of the rates in a wage decision.
In 1977 only seven such cases were appealed. In
1978 fourteen cases were appealed to the Wage
Appeals Board on this issue.

B. The Department conducts surveys
wherever and whenever needed. '

GAO states, on page 48 of the report, that many
wage determinations were not supported by wage
surveys of priority projects, and that the
Department's regulations and the Manual gives
little guidance on when and where to conduct
such surveys. It draws this conclusion from
an observation that, of the 73 wage decisions
reviewed at five regions, about half were not
based upon such surveys, and that the same was
true of the 530 area decisions feviewsd at the
Department's national office. These statements
are based upon an erroneous assumption that
accurate wage rates can only be determined in
one way—a rigid adherence to the survey
process in every instance. The Department's
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Manual, which is based on 47 years of experience,
recognizes that in many situations it is un-
necessary and wasteful to undertake a full
survey in a particular locality (see Manual
page 180). Through the maintenance of a con-
tinuing liaison with contracting agencies,
contractor and labor groups, and others
interested and knowledgeable about construc-
tion in the various parts of the country,
the Department has been able to develop and
update economic information on the construe-
tion industry which on many occasions gives
a clear indication as to whether open-shop or
collectively bargained rates prevail for a
particular civil subdivision or for certain
crafts in that subdivision. For example, if
it is obvious from evaluating information from
these sources that collectively bargained rates
prevail, a survey of projects and rates is not
undertaken. It is then appropriate to examine
collective bargaining agreements and State and
local prevailing wage decisions, which we do.
Where our sources indicate an area is non-
union, we obviously must make a survey because
there is no ready source material, such as union
agreements, to provide rates. However, where
there is uncertainty as to whether open-shop
or union rates are dominant in a locality, or
in a particular type of construction in the
locality or in a particular craft or crafts in
the locality, the Manual requires that the
Department undertake surveys. This requirement
is carefully followed. GAO should not have
assumed that our determinations were not accurate
simply because it found no project-by-project,
craft-by-craft survey had been made prior to
issuance of wage determinations.

C. Department decisions as to
whether union rates prevail
are based upon substantial
information and experlence.

The GAO report, at page 50, states that the
availability of collectively bargained rates
in a locality is considered as sufficient
data to indicate that union rates prevail.
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This is a basic error which occurs in explicit
form here and by implication throughout the
GAO draft report. When information available
to the Department indicates that negotiated
rates prevail, the collectively bargained
agreement is used simply as a resource to
insure that accurate rates are reflected.
There are collectively bargained rates in
almost every county in the United States.
However, the Department currently finds these
bargained rates to be the prevailing wage
among construction workers in only about half
of the counties in the United States, and in
those counties some of the determined rates
are often non-union. Doubts are resolved by
undertaking a survey. For reasons discussed
above in Subsection B, the Manual requires
that, where there is no satisfactory schedule
or recent data to base a decision upon, con-
sideration must be given to conducting a new
survey (Mc.iual, page 18).

D. The percentage of determinations
which are current is constantly-POL
increasing.

The GAO draft, at page 57, found that "many
surveys were old", based upon a review of the
October 1976 index of area determinations,
in the sample of wage determinations GAO
drew in that year, it found only 35 percent
of the surveys had been completed within the
year. It is more significant to note that
the Department has recently found when it
analyzed the age of each of its 9,516
county schedules, 78 percent were set with-
in the past year; the schedules are either
based upon surveys or upon current collective
bargaining agreements where union rates are
known to prevail. Only three percent were
more than three years old. This current and
comprehensive information provides a more
accurate and up-to-date description of the
status of Davis-Bacon wage determinations.
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E. The voluntary submission
program works effectively
and is in line with the
administration's policy of
voluntary participation by
the citizenry in governmental
programs.

The GAO report, on page 58, finds that the
voluntary submission program for wage data
does not work well, on the ground that it is
difficult "to obtain data on the universe of
construction activity in a county or project
area." (Underlining added.) However, thfc
Department has found no significant problems
with the voluntary cooperation program which
comports with Administration policy for
voluntary participation in government programs.

As a first step, we check the data submitted
voluntarily against other objective data avail-
able to us. Further, in the great majority of
instances, the prevailing wage rate is clearly
either union or nonunion, and a total response
is not necessary. Where the union rates prevail,
a survey would be superfluous, and labor agree-
ments are an excellent resource to identify
the actual rate. In nonunion situations
experience has repeatedly demonstrated that a
representative sample will produce substantially
the same results as a complete survey of the
universe. (See Manual, page 20.) Fortunately,
in those areas in contention between union and
nonunion forces, the adversary nature of the
proceedings leads to quite comprehensive
information with both union and nonunion
interests furnishing as much data as possible
to support their positions.

Where necessary to assure a representative
sample, the Department will make successive
contacts of potential survey respondents by
mail, telephone, or even personal visits.
In order to make purveys as complete and
accurate as possible, the Department requests
information not only from the specific con-
tractors and subcontractors known to have
worked on similar projects in the area, but
also from contractors associations, labor
unions, and others likely to have knowledge
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of the area. Using these multiple sources
increases the overall response level, and
multiple responses on the projects help
establish their validity.

Department personnel who make these wage
surveys are currently being provided with
intensive training to assure a uniform
approach. The Department is also revising
its program manual and procedural regulations
for this purpose. In Appendix IV, GAO pro-
vides five examples of memoranda written by
Wage-Hour field personnel which comment upon,
'and sometimes to complain about, the
difficulties of conducting a county wage
survey by using voluntary submission of pay-
ment data as the primary resource. Such
subjective expressions by five employees out
of a potential 1,000 who might undertake
surveys in any one year, cannot be viewed
as definitive judgements on the adequacy of
the voluntary data collection system. It
is quite possible that more training and
improvement of instructions to personnel
who conduct these surveys will eradicate
such views.

F. The Department verifies3ep
whdata when necessary.

The GAO draft, at page 62, found instances
when the Department did not verify the wage
data it obtained in its surveys, although
GAO did not quantify this finding.

Contrary to the report's statements and the
examples given in Appendix v, the Department's
practices do provide for verification of data.
Where data is questionable for any reason, it
is not used unless the questions can be resolved
after due consideration. The mere fact that
examples cited in Appendix V of the Report show
discrepancies betwef'i information given by
contractors to GAO representatives some time after
it was given to Department representatives does
not support GAO's contention that the Department
accepted inaccurate data. There was a consider-
able lapse between the occasions when the Depart-
ment and GAO gathered the data, and some contractor
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records are frequently not well maintained for
any considerable period. Also, there were
occasions when contractors supplied combined wage
anJ fringe benefit information to the Department
and simply wage rates to GAO. Certainly, the
few examples cited in Appendix V are hardly
representative of the construction industry
universe.

G« The Department's analysis of
raw wage data is consistent
with"the Act.

The GAO report charges, beginning on page 65,-
that the Department deleted, edited, and
changed wage data received in the surveys
without adequate reasons or rationale. It
lists four practices found in the cases
it examined: adding classifications,
combining data, deleting rates, and not
considering piece rate information. Each
of these practices is, under appropriate
circumstances, completely consistent with
the purpose of the Act, as well as the
Department's policy and regulations. The
only circumstances discussed in the GAO
draft report are those given in some
examples provided in Appendix VI. Each
situation presented in that Appendix has
been examined by those charged with the
administration of the Davis-Bacon program.
They found that no classifications had been
"added", but that GAO misunderstood the
basis for the determination. They also
found that data were combined only for
adjacent counties with similar economic
characteristics. These explanations are
fully set forth in Enclosure 4. In that
Enclosure, there are some explanations for
each of the other GAO examples, including
those involving "deleting" rates and piece
rates.
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H. The Department properly
includes data from Federally
financed construction.

The GAO draft argues, on pages 44 and 67,
against the Department's use of Federally-
financed construction projects in its wage
surveys, on the basis of its reading of the
Act's legislative history.

The Department has been including data from
Federally financed construction in its wage .
surveys since the inception of the program
47 years ago. Although there was some
reference to surveying private construction
.in a 1931 Senate report, a more complete
analysis of expressed Congressional intent
supports the Department's long established
practice. The 1931, 1935 and 1964 enactments
contain no language which does not support
this practice. Detailed oversight hearings
upon the Department's administration of
Davis-Bacon were conducted in 1962 and 1963.
The Department's position was not challenged,
although wage determinations procedures were
examined. Moreover, the 1964 basic amendments
to the Davis-Bacon Act did not include this
issue.

As a practical matter, F<.>derally financed
construction must be included :n wage surveys
to provide realistic data on which to base
determinations issued for Highway construction,
sewers, bridges, dams, and similar kinds of
public works. Almost all are built with some
Feder"-. financing and t-.here is little or no
private construction of such items.

The GAO draft report states, on page 67, that a
wage analyst in New iork said he does not usually
collect wage data from Federal projects. The
Department's investigation produced quite
different results. ".'t indicates that New York,
like all other reijions, includes all appropriate
data from similar construction, including Federal
projects.
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I. The Department properly
selects projects of a
similar character for its
surveys.

The GAO draft report, on pages 67 and 68,
states that the Department has use'' projects
in its wage survey that are not of a similar
.character. It does not, howeverr indicate
how frequently it found this kind of problem.

The Department generally classifies projects
as building, heavy, highway, or residential.
Instructions sent to Federal contracting
agencies designated as All Agency Memoranda
(AAM) No. 130 and No. 131, include a general
description of these classifications.
Except for heavy construction, projects
within classifications are generally
considered of a "character similar". "Heavy"
is a catchall classification, and the Depart-
ment recognizes that not all heavy projects
are of a character similar.

The Act was amended in 1935 to require projects
to be classified on the basis of a "character
similar". Before this the Act referred to "work
of a similar nature". The Act does not require
•that other projects surveyed be of a "character
identical", nor does it define "similar". As
stated in the instructions referred to above, the
Department recognizes that not all projects fit
neatly into one of the four classifications
which the Department and the industry have
recognized. Accordingly, following the decision
the Wage Appeals Board in WAB 77-23, issued
on December 30, 1977, we go to great lengths to
check local practice, including wages paid,
construction techniques, and classification of
workers required by the project in resolving
questions as to what constitutes similar projects.
The examples cited in GAO's Appendix VIII have
been examined and found not to support GAO's
criticism on this issue. All 19 of the projects
included in the seven surveys discussed by GAO
were i* the same project classification as the
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project for which the determination was issued.
All have a "character similar", within the criteria
expressed in AAM Nos. 130 and 131. Enclosure 3
to this letter provides additional information
concerning the Department's analysis of the
examples provided by GAO in Appendix VIII.

The GAO draft does not indicate what projects it
considers to be sufficiently similar to include
in a survey. However, in implying that projects
considered in a survey should be only those
virtually identical to the proposed project, the
GAO is suggesting a standard which is impossible
to achieve and at variance with both the
legislative history and the 47-year administra-
tive practice.

J> In its surveys the Department
focuses upon the locality.

The GAO draft report, on pages 69 and 70, finds
that the Department is "still" improperly
extending wage rates from one county to another.
This finding repeats a confusion found in previous
GAO reports on the administration of the Act.
Project data from other counties may be considered
when there is a dearth of construction data in
the county involved and we have already made a
survey of an adjoining or close county with similar
economic characteristics. In rare cases, such as
a dam, missile site or major bridge construction,
projects at a considerable distance from the pro-
posed project may be included. Generally, a
metropolitan county is not used to obtain data
for a rural county, and vice versa. State
boundaries are not crossed. Similarly counties
with distinctly different wage patterns are not
grouped together. Vhese guidelines are set
forth in the Manual of Operations at page 19.
In this way the Department focuses upon the
concept of locality.
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GAO assumes that union rate information from
urban areas has been used as the basis for
wage determinations in rural areas. This
error by GAO may arise from a lack of
understanding of short-hand terminology used
by persons in the program. The offices of
union locals are generally located in urb-,.n
areas; however, the locals have a much larger
geographical jurisdiction. The fact that >
the Department has determined a union rate '
to prevail in one county, although it was '
negotiated by a local with offices in
another, does not mean that the rates were
"extended" from the other county. It
reflects the Department's information that
the union rate is prevailing in the county
where the project is to be constructed. In
such a situation, employees of the Department
will frequently refer to the rate as being
"from" the urban area in which the union's
offices are located. This was the situation
with respect to decisions issued for Dickson
County, Tennessee; Montgomery County,
Tennessee, and Huntington County, Indiana,
referred to in GAO Appendix IX. Enclosure 4
to this letter provides additional information
concerning the Department's analyses of the
examples provided by GAO in Appendix IX.

K. The Department's experience is
that the "duplicate count" does
not cause significant distortion
of survey results.

The GAO report, on pages 70 and 71, finds that
duplicate counting of workers distorts survey
results. The Department's data collection is
on a project basis, and contractors are asked
simply for the number of workers in each
classification during the peak week for that
classification. The reporting burden of the
contractors is not complicated by a requirement
that they identify the workers. The price paid
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for this non-burdensome data collection system
is that occasionally the rate of one worker will
be reported in a survey more than once. However,
as a practical matter, the Department has not
found that there is much distortion in the wage
survey results.

The Department is aware of the problem that GAO
points out in a rather extreme example. It
understands that the present approach can
potentially cause a distortion of the survey
results, either higher or lower. Wage
Specialists are instructed that, when they
review survey data, they should be alerc for
repetitions that may be significant. If
the same contractor appears in a survey
on a number of projects with approximately
the eame number of workers, the contractor
may be recontacted to determine whether
there has been in fact any repetition.

In looking for ways to handle any potential
problems arising from duplicate counting,
we have adopted the "scattered sites" pro-
cedure set forth in the Manual, at page 24,
relative to data from single family homes
in residential surveys. Under this pro-
cedure, if a contractor has a number of
single family homes in construction at
approximately the same time at scattered
sites in the area, these homes ate all
grouped together and considered as a single
project in the same way that they would be
if the homes were all in a single residential
development. This eliminates the counting of
the crew over and over ag'ain as they move
from house-to-house.

The Department is also studying the feasibility
of other changes to minimize or eliminate any
problems which may arise from potential
duplication. Tor example, we have been
analyzing the pros and cons of a "craft hours"
basis for wage determination data.
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L. The "30 percent rule" is not
±£ishestablished, as being inflationary.

The GAO draft report argues, on pages 72 and
74, that the Department's so-called "30 per-
cent rule" inflates the wage determinations.
If no single rate represents more than half of
the construction workers surveyed, a prevailing
rate is sought from among the wage rates
which represent between 30 and 50 percent of
the workers surveyed.

The "30 percent" rule should be viewed as a
limication on the definition of prevailing.
If it were not for the 30 percent limitation,
a rate prevailing at 20 percent or even lower
might be held reasonable. A wage rate is
"prevailing" if it occurs more than any other,
but not necessarily in a majority of the
occui:ences. "Prevailing" also means that the
rate determined must be a rate actually being
paid, rather than a contrived figure, like an
arithmetic mean or average. For an explanation
of the DBA wage determination procedures, now
and with automation, see Enclosure 4.

It is significant to note that the Department's
use of the "30 percent rule", which has been
applied consistently since 1935, was reviewed
in depth by the House Special Subcommittee on
Labor in oversight hearings conducted in 1962.
In its report, the Subcommittee strongly
supported use of the "30 percent rule", noting:
"As was indicated previously an average rate
is per sje going to be an artificial rate in that
it will not mirror any of the actual wages paid
in a community. To that extent it would disrupt
such local wages." In 1964, when the Act was
amended to define "prevailing wages" to include
fringe benefit payments, no action was taken
to negate the Department's regulation or
clarify legislative intent, in spite of the
contrary minority views in the House and
Senate Labor Committee reports on the bill.
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Although this 30 - 50 percent rule is alleged by
GAO to have an inflationary effect, GAO offers
no evidence to support this contention. A
study prepared by the Council on Wage and Price
Stability in 1976 attempted to estimate what
cost savings would accrue to the Federal Govern-
ment if average wage rates were used instead of
present procedures. Using the BLS special
construction wage surveys and actual Davis-
Bacon rates in effect in 19 cities, the study
found that Davis-Bacon prevailing wage rates
are not "typically higher" than average rates
paid to craft workers in a local labor market.
The study compared actual Davis-Bacon rates to
average rates measured in the BLS survey for
commercial and residential construction. The
Davis-Bacon rate was found to be 2.7 percent
below the average rate for commercial con-
struction, and 3.1 percent above the average
rate for residential construction. In seeking
an explanation for the divergence between the
two wage rates in commercial construction,
the Council suggested that it may be due to a
lag between the time a contract is signed
and is received by the Department of Labor.

-Early this year the Department will undertake
a study in 17 areas surveyed by the Bureau of
Labor Statistics in 1976 and 1977 to update
the findings of the 1976 Council on Wage and
Price Stability study.

The Department has reviewed each of-the 1,609
craft classifications in which surveys were made
in FY 1978 based on the 30 - 50 percent rule.
It found that 48.7 percent of the rates so cal-
culated were higher than the average rate paid
in specific occupation classifications, 49.9
percent were lower, and the rest were equal.
There was an average difference of only nine
cents when all 1,609 craft classifications were
computed by both the 30 - 50 percent step method
and the averaging method. For a more complete
description of the findings, see Enclosure 4.

In sum, recent studies indicate that use of
the "30 percent rule" produces a prevailing
wage very close to the average rate in a
locality. For this reason the Department
cannot concur in this criticism of its so-
called "30 percent rule".
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M. GAP errs in describing
Department determinations
as incorrect.

The GAO draft report found, on pages 74 and 75,
"several instances" in which the Department
furnished wage determinations for work not covered
by the Act, or furnished a determination for a
different type of construction than that described
by the contracting agency. Four examples were
furnished in Appendix XI. For reasons explained in
Enclosure 3 of this letter, GAO is mistaken in all
four cases. In the first three examples the work
performed is covered by the express terms of the
Act. In the last example, the Department provided
the exact type of determination requested by the
contracting agency which later turned out to be an
erroneous request and an erroneous application of
the wage determination by the agency to the
construction involved.

N. GAO fails to establish that
local workers are not employed
on 1)BA s i tes or pro tec ted by "~
the DBA.

Finally, the GAO report, in Chapter V,
argues that the purpose of the DBA is not
being achieved because contractors from
outside the locality are performing the work
on about one-third of the 30 projects they
examined. This argument is not persuasive
for two reasons. First, CjAO did not
establish that no local subcontractors were
involved or that construction workers were
imported from outside the local. There is
no showing that local workers did not do the
work. As indicated in the discussion under
Statement IB, workers in this industry
typically have short-terrn employment, moving
from site-to-site and contractor-to-contractor.
Typically, out-of-town contractors bring with
them only a small cadre of key personnel. They
hire a subst-finlial portion, if not most, of
their site workers locally. Second, for
reasons set forth below in discussing
Statement III, the JO surveys are far too
small a sample, as GAO concedes, to provide
a statistically valid basis for a projection
of the effects of the administration of DBA.
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GAO also contends in this Chapter that DBA
does not protect the workers covered by the
18 surveys in which GAO found rates above
those determined by the Department. GAO
did not indicate how far above Department
rates it found the wage rates to be. It is
the Department's experience that if its
predetermined rates are not identical to the
going rate in the locality, at most the variance
is minimal. A wage determination slightly
below the level actually prevailing when the
work is being performed offers considerable
protection to workers because there are some
contractors who would, if it were not for such
a wage floor, pay well below the norm for the
locality. Without the DBA we can expect that
construction contractors would revert to the
severe hourly wage competition which characterized
the pre-DBA days.

0. The Department's management of
the pro
improve
the program is being constantly

id.

In the last two years, the Department has
taken active steps to increase its efficiency
in administering the Davis-Bacon Act to the
fullest possible extent. As a first step,
the processing of project wage decision
requests through the regional offices has
been eliminated to avoid duplication of
effort and to reduce possible error resulting
from both National Office and Regional Office
handling.

Intensive training of ten Regional Wage
Specialists has been undertaken to assure a
uniform approach to the wage determination
program on a nationwide basis and to have an
informed center of responsibility for the
program in each Region.

In this connection, new sections have been
added to our Field Office Manual and the
Wage Determination Procedures Manual has
been updated and published.
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Also, all regulations relating to the
issuance of wage determinations in this
program are in the process of being
reviewed to provide full guidance to the
contracting agencies and other users
on Departmental interpretative positions
and procedures. Several key memoranda
have been issued to all contracting
agencies to assist them in carrying out
their responsibilities under the Law'
(AAM 130 and 131).

III. GAO's findings regarding the
impac t o f Dav i s-Bacon on
industry costs and" the"economy
as a whole, like those of pre-
vious stud i es, a r e not based
upon sufficient evidence to
support the findings." :

A. Es t ima te of constr uc t ion
costs

GAO reviewers made their own surveys of
construction wages in localities covered
by 30 of the 73 Department's January-June
1976 wage determinations they reviewed for
"inadequacies and problems". (GAO draft
page 73). Fifteen of' these surveys were
each compared to a Department project
determination and the other 15 were each
compared to a Department area determination
(GAO draft page 11$) . Between January 1
and June 30, 1976, the Department issued
9,573 project determinations. The first
fifteen surveys constitute a sample of
about one-tenth of one percent of the
project determination universe. It is more
difficult to know the size of the universe
of area determinations. As we discussed
at the beginning of the explanation of
Statement II, area determinations may
cover one county or a whole State and one
kind of construction o'- all four kinds.
It is clear, that, as UAO concedes on
page 93 of its report, the sample size
was insufficient.
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There are three other major flaws in this
calculation, each substantial enough to
provide an independent basis for invali-
dating the GAO survey results. First,
GAO used different procedures and criteria
in making their surveys. GAO excluded all
projects where there was any Federal
financing (GAO draft, page 80). This
eliminates almost all significant projects
for highways and some "heavy" public works,
like sewers and tunnels. Such exclusion
does not carry out the legislative mandate
and is not realistic for some types
of construction, like roads and dams.
Also, judging from GAO's analyses of
some of the Department's surveys presented
in the Appendices, the analyses made by GAO
of its 30 surveys were undoubtedly in error.
The extent of this error cannot be precisely
fixed until the Department has an
opportunity to examine the GAO wage survey
files. Having surveyed by different rules,
GAO emerged, not unexpectedly with different
results in its 30 wage surveys. On 12, or
40 percent, of the 30 wage determinations
reviewed, GAO's wage surveys indicated a
lower prevailing rate than the rate
required by the Department's wage
determination. They then applied their
lower rates to one construction project
covered by each determination. (See table
on page 85 or the GAO draft.) On this basis,
GAO found an average difference of 3.3 percent
higher construction costs.

Second, GAO failed to take into consideration
the extent higher wage costs were offset
by increased productivity. As a recent
M.I.T. study, discussed in the next sub-
section, found, the following factors may
reduce the real cost in this kind of
situation: workers with more training
and/or experience are attracted,
contractors choose their better workers
for these jobs, and supervisors pay more
attention to training and managing their
workers. The M.I.T. findings are consistent
with traditional microeconomic production
theory. Other studies of Davis-Bacon also
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point to additional considerations
apparently not taken into account by GAO.
The Council on Wage and Price
Stability study, relied upon in the GAO
draft and discussed above, notes that
"union and non-union workers may differ
systematically in skill level within the
same occupation." A 1972 study conducted
by D. Quinn Mills, entitled "Industrial
Relations and Manpower in Construction",
pointed out that poorer quality of work
may result without the Davis-Bacon wage
determinations, by facilitating awards to
incompetent contractors competitive
only by virtue of low wages and resulting
in greater long-term costs through higher
maintenance and repair costs.

Third, GAO assumes that there is an exact
correlation between wages and contract
costs to the government - that contract
costs would necessarily be higher if a wage
decision is high or that there would have
been a proportional savings had wage rates
been lower. Neither assumption is correct.
For example, .when the Washington Metro was
first extended into Northern Virginia, the
wage rates in the contracts reflected1 *-he
low non-union rates then prevailing in the
area. However, the successful bidders were,
in almost every instance, union contractors
who paid as much or more than the Department
would have determined had the Department
issued a wage determination based upon union
rates. Thus, in spite of low rates in the
wage decision, a high paying employer
was the successful low bidder.

In a reverse, but similar, situation
involving a dispute over wage rates the
Department had determined to prevail for
the MARTA (subway) project in Atlanta,
the State Highway Department and some
contractors appealed this decision to the
Department's Wage Appeals Board (WAB No.
78-5). Significantly MARTA, the contract-
ing agency, declined to join in the appeal
on the basis of its observation that lower
wage rates were not reflected in lower
contract costs.
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When a contractor has a substantial cost
advantage because he pays low wages and
the wage determination is also low, this
will generally reduce the bid price only
to a level low enough for the contractor
to insure that the bids of contractors who
pay higher wages have been undercut. The
difference will go into increased profits
for the contractor. Again, the contract
price bears no exact relationship to the
wage levels issued.

Despite these four major flaws in its data,
GAO assumed that the 3.3 percent proportion
of cost increase, which they found in
twelve projects, would hold true for all
projects in the country covered by Davis-
Bacon, amounting to about 120,000 projects
a year and $40 billion. After warning that
"...the size was insufficient to project
the results to the universe of construction
costs during the year with any statistical
validity", the draft speculates that, "if
these projects are representative",
industry costs "may" have been increased
hall: billion dollars a year. This
projection is the only support for GAO's
finding that wage determinations lead to
higher industry costs and inflation in
the economy as a whole.

B. Estimate of^contractors ' i
administrative costs

The one-half billion dollar estimate discussed
in Subsection A, above, constitutes about
70 percent of GAO's 715 million dollar
finding. The only major component of the
remainder of the 715 million dollar finding
is an estimate by GAO that it costs
contractors 200 million dollars a year in
administrative expenses to comply
with the requirements of Davis-Bacon (GAO
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draft, page 96). This is based upon
results of a survey taken in 1972 by
the Associated General Contractors of
America (AGC), that "an average cost
of complying with weekly Davis-Bacon
requirements was approximately one-half
of one percent of the contract price."
The draft report does not provide a
sufficient discussion of that survey to
permit the Department to independently
assess the accuracy of the cost estimates
provided by this interest group. However,
in response to the Department's recent
inquiry, AGC provided a description of
the 1972 survey and a summary of its
results. AGC national headquarters
requested its Chapter Managers across the
country to ask members how much savings
would be affected if the weekly "Davis-Bacon"
payroll requirements were eliminated, in
order to "help document the case against"
the weekly payrolls. The Chapter Managers
were asked to have members provide estimates
ot: the "cost of preparing and filing weekly
payrolls...in terms of a percentage of
contract price, or in terms of dollars
and cents on given projects." The open
invitation to build a case against the
"Davis-Bacon" requirements was rein-
forced by the following statement
which accompanied the information
request:

"AGC has opposed this require-
ment as involving unnecessary
expenses and red tape. Several
years ago, AGC interested the
Bureau of the Budget in checking
out the feasibility of giving
contracting agencies discretion
to waive the weekly payroll re-
quirement, but the policy was
never implemented. Today, the
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President's Commission on Govern-
ment Procurement is under the
impression that the weekly pay-
roll requirements are unnecessarily
costly and, in order to reach a
conclusion on what should be
recommended, they need documenta-
tion as to what exactly are the
costs to contractors." (AGC Labor
r,aw Bulletin 116-72, issued August
9, 1972.)

The 125 Chapter Managers brought in 276
responses, from the nine to ten thousand
employers who were members at that time.
A September 27, 1972, AGC analysis of these
responses states, "Unfortunately, many of
the responses from chapters and members did
not answer the questions asked. Con-
sequently, a thorough statistical analysis
is impossible." An earlier AGC analytical
memorandum, dated August 30, 1972, indicates
that at that time 53 members had presented
cost data in some form, which is a
membership representation of .0054.
Moreover, it is reasonable to infer that
those who presented cost estimates were more
strongly impelled to make a case against the
Davis-BacOii requirements than those who did
not bother, and that therefore a biased, self-
selected sample was collected. Another factor,
however, affecting the validity of the survey
is that the questions were not clearly
expressed. More than 80 percent of the
answers were not responsive enough to the
questions asked to be included in AGC's
cost projections. The cost estimates which
were provided vary greatly. There were 34
responses indicating the estimated cost per
million dollars of contract price. The
range of estimates was from $200 per million
contract dollars to $10,000 per million
contract dollars, a variance of 5,000
percent.
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Seven members "and others" provided
costs in terms of Cost Per Year, with
a range of from $1,000 to $20,000 a
year, a variance of 2,000 percent.
Twelve members provided Cost Per Week
or Per Payroll, w *-h estimates ranging
from $11 per payro'.l to $67 per week.

Only 41 of the responses were used to
derive the oft-quoted conclusion that
rrrhe survey suggests the average cost
of compliance is approximately one
half percent of the contract." An
apology was provided in the September
27 memorandum:

"Unfortunately over half of the
responses submitted their
weekly, monthly or yearly
cost without giving contract
volume for the respective
periods. Also, some of the
responses appear to be report-
ing on their total payroll
cost, rather than the cost of
complying with the weekly
payroll requirements under
the Davis-Bacon Act."

Compliance with DBA centers around payroll
records and related data. Preparation of
the payroll is simply a good business
practice which would continue whether or
not contractors are required to submit
it to the contracting agencies. Most of
these records are required by many other
laws, including Federal tax laws. The Davis-
Bacon requirement to pay construction
workers and laborers each week is similar
to the, wage payment laws in most States
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and is customary in the construction
industry in any case. The requirement
for posting wage rates can hardly be
expensive to a contractor. Posting
requirements are also very common for
local, State and Federal labor standards
and licensing laws, as well as very vital
to successful enforcement. The most dis-
tinctive requirement for Davis-Bacon
contractors is that they provide the
contracting agency each week a certified
copy of their payroll.

The difficulty of collecting reliable
information on this subject is somewhat
measured by GAO's own experience.
During GAO wage surveys, GAO asked many
of the contractors for such estimates,
but the ranges were so varied and the
responses frequency so poor that they
were not reliable enough to support a
finding. For the reasons discussed
above in connection with the AGC survey,
it is very likely that the contractors'
estimates are inconsistent because many
did not know how to allocate payroll costs.

The GAO draft report, on pages 97 and
98, cited a Wharton School study to
buttress its case against what it con-
ceived to be t-.he Davis-Bacon payroll
requirements, the only data used to
support the conclusion of the Wharton
study are the AGC 1972 survey discussed
above.

In view of the nature of both AGC and the
G/.J evidence, their estimate of a cost of
$200 million dollars for the industry each
year seems a most unfounded assessment.
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C. Estimates of the impact
upon the whole economy

The same twelve projects upon which,
according to the GAO contractors paid higher
rates than those prevailing when the job was
being done, are used as a basis for the
further GAO finding that "because of the large
volume (of Federally financed construction)
(it) tends to have an inflationary impact
on...the national economy as a whole".
Obviously the same defects in their projections
of the twelve projects to the industry are
greatly magnified when they project the results
of the surveys of the twelve projects to the
economy as a whole. Because there is no
attempt to quantify the extent of the
inflationary impact upon the economy as a
whole, and merely an assertion that there is
some such impact, cost/benefit analysis of
the subject is precluded.

D. Inconclusive economic studies

The rest of GAO's argument consists essentially
'of a discussion of eight selected studies, all
of which have the flaws described in a June,
1978 research report by a Massachusetts
Institute of Technology group, entitled "A
Comparison of Wages and Labor-Management
Practices in Union and Non-union Construction:

"*ne impact of the Davis-Paeon Act
on the level of wages and on the
cost of some public construction
has been a source of bitter con-
troversy for many years. Yet,
because of the polemical nature
of the debate, there are no
serious studies of the actual
cost impact that Davis-Bacon has
had. Most of the studies

234



APPENDIX XVI APPENDIX XVI

consist only of a few examples
and illustrations of particular
wage determinations which will
raise the wage level (and per-
haps the final cost) of selected

i projects. But since there are
over 14,000 wage determinations
every year, it is not clear
whether these wage determinations
are really typical of the whole",
(page 22)

GAO does not cite, nor could we find,
substantial evidence from these studies
which establishes that there is a signi-
ficant inflationary impact of Davis-
Bacon upon the economy as a whole. Two
of the reports cited in the GAO draft
report at pages 107-109 provide .some
quantitative evidence but it is,far from
conclusive.

The first is a study by A. J. Thieblot.
described by GAO as the "Wharton Study",
of the behavior of 914 contract bidders
who bid before President Nixon suspended
the operations of the DBA in February
1971, and then bid again after the sus-
pension was lifted. 45 ilays later -. Of
the 914 contractors who submitted bids
a second time, 594 reduced their bids,
218 increased their bids, and 102 made
no change from their original bids.
ThJeblot candidly discusses the limita-
tions of his study.

"The cost comparison which
can be provided by these bid
and rebid jobs is far from
pure. In the first place,
all of the initial bids became
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public knowledge before the re-
bids, which undoubtedly influenced
the later decisionmaking. Second,
a considerable amount of gamesman-
ship was probably going on among
open shop and union contractors to

1 cut bids, withhold thorn, raise
them, or encourage new ones, as
the case suited their purpose."

This Department later independently
examined the data used by Thieblot, in
an attempt to measure the effect of the
suspension, and it found the data incon-
clusive. The General Accounting Office
itself expressed the same conclusion in
a letter dated March 27, 1972, from the
Deputy Comptroller General to Senator
Paul Fannin (R., Ariz.).

The other study with some quantitative data,
cited in the GAO draft report, was a
report prepared by Robert Goldfarb and
John Morrall and issued in May 1976 by
the Council on Wage and Price Stability.
It compared actual Davis-Bacon rates for
September 1972 to rates which would have
applied if the data had been averaged in
all cases. However, the data was limited
to two occupations in residential construc-
tion, (carpenters and laborers) and three
occupations in commercial construction
(bricklayers, electricians, and laborers)
in 19 cities.

The researchars, Goldfarb and Morrall,
analyzed the data in several ways. One of
their results showed Davis-Bacon rates
falling short of average rates in commercial
construction by 2.7 percent and exceeding
residential construction average rates by
3.1 percent. The GAO draft, on page 109,
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refers to another of the study findings:
"union wages for commercial construction
were found to be 2.1 percent higher than
those calculated by a simple average method,
and 5.4 percent higher in residential
construction". That comparison cannot be
considered to support GAO's assertion that
the Davis-Bacon Act is inflationary because it
fails to compare union rates and Davis-Bacon
wage determinations.

Goldfarb and Morrall arrived at a suitably
modest conclusion that their analysis "does
not support the contention that the present
Davis-Bacon procedures produce rates that
are 'typically higher* than the actual
average rate paid for the same craft in the
labor market."

The other six studies cited by GAO, as well
as the rest of the literature on the economic
impact of Davis-Hucon has been closely reviewed
by this Department and found to be even less
probative than the two studies described above.
For a discussion of the literature, see
Enclosure 6.
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List of States with "Davis-Bacon" Laws, with Year of
First Enactment

Minnesota 1973

Maryland 1969
Alabama 1969
Louisiana 1968
Wyoming 1967
Michigan 1965
Oklahoma 1965
Delaware 1962
Pennsylvania 1961

Massachusetts 1914
New Jersey 1913
Arizona 1912
Idaho 1911.

New York 1897
Kansas 1891

Oregon
Missour i
Hiwaii
Arkansas
Tennessee

1959
1957
1955
1955
1953

Washington 1945
New Hampshire 1941
Kentucky 1940

Nebraska 1939
New Mexico 1937
Nevada 1937
Connecticut 1935
Rhode Island 1935
Indiana 1935
Utah 1933
Texas 1933
Maine 1933
Colorado 1933
Florida 1933
West Virginia 1933
Wisconsin 1931
Ohio 1931
Montana 1931
California 1931
Illinois 1931
Alaska 1931
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Excerpts From the Legislative History

Congress recognized the necessity for providing basic
wage protection to local laborers and mechanics
employed in construction almost from the inception of
Federal construction activity. The first bill on this
subject was introduced in 1927 by Representative
Robert L. Bacon of New York, who was later the co-
author of the law which now bears his name. In the
years which followed, he and other members of Congress
introduced a series of proposals to protect local wage
standards on Government construction contracts. On
two occasions prior to its enactment, the House Labor
Committee, after hearings, recommended enactment of
such measures.

a
Acknowledging the continuing need for prevailing
wage legislation in construction, the House
Committee on Education and Labor stated in 1964,
in their report on the fringe benefit amendments
to the Act:

"With the advent of large Federal construc-
tion programs, however, it soon became apparent
that local wage standards in a community had to
be protected from cheap labor imported from other
areas. Qualified contractors residing and doing
business in an area of high wage standards found
it impossible to underbid outeide contractors who
based their estimates for labor upon the Jow wages
they could pay to workmen obtained from another
locality or even another State. On many occasions
the local contractors and local laborers had to
stand by while outside contractors and outside
labor performed under locally substandard con-
ditions work that otherwise would have been
theirs. In the words of one of the authors of .
the Act, Congressman Robert Bacon, Republican
from New York, in 1927:

'I want to cite the specific
instance that brought this whole
matter to my attention. The
Government is engaged in building
in my district a Veterans' Bureau
hospital. Bids were asked for;
several New York contractors bid
and in their bids, of course, they
had to take into consideration the
high labor standards prevailing in
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the State of New York. I think
I can say the labor standards in
New York are very high. The wages
are fair, rnd there has been no
difficulty in the building trades
between the employee and employer
in New York for some time. And the
situation existed therefore, and
the New York contractors made their
bids, having the labor conditions
in mind. The bid however, was let
te an out-of-State contractor and
some thousand out-of-State laborers
were brought to New York. They were
hired into this job, they were housed,
and they were paid a very low wage,
and the work proceeded. Of course,
that meant that labor conditions in **
this part of New York State where die
hospital was being built were entirely
upset. It meant that the neighboring
community was very much upset,'

"To overcome this situation., the Congress
adopted the prevailing wage principle as public
policy for Federal construction. Thus, the
Davis-Bacon Act was designed to provide
equality of opportunity for contractors, to
protect prevailing living standards of the
building tradesmen, and to prevent the
disturbance of the local economy.

"The principle underlying the prevailing
wage concept has remained just as valid in the
years since the Davis-Bacon Act was passed as
it was some 30 years ago. Under this equitable
standard, contractors were free to compete
against each other in efficiency, know-how, and
skill rather than in terms of their ability to
depress the prevailing wage structure in a
locality. H.R. Rep. No. 308, 88th Congress,
2nd Sess., p 4, 5 (1964).
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The Congress specifically reaffirmed the underlying
principle of the Act in the 1964 amendments requir-
ing that fringe benefits must be reflected in pre-
vailing wage determinations—that Federal funds
should not be used to depress prevailing local wage
standards including fringe benefits on federally
supported construction work:

"It has become increasingly apparent that
if the Davis-Bacon Act is to continue to
accomplish its purpose, prevailing wage

. determinations issued pursuant to the Act
must be enlarged to include fringe benefits.
The Act was founded on the sound principle of
public policy that the Federal Government should
not be a party to the destruction of prevailing
wage practices and customs in a locality.
Unless the law is amended to provide for the
inclusion of fringe benefits in wage determina-
tions, prevailing wage practices and customs
will not be reflected in these determinations."
H.R. Rep. No. 308, Supra, Pg. 6.
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Corrections of Materials in GAO's Appendices

I. Analyses of Appendix VI of GAO's draft report.

GAO provides in this Appendix five examples in which
it alleges that the Department adjusted wage data and
work classifcation without adequate reason or rationale.
GAO's assertions and the Department's analyses con-
cerning each of those examples is provided below.

1. New York Determination 76-NY-23V;

The draft report, on pages 164-165, states that the
Department added 11 classifications for which no
data were received in a survey to 12 classifications
for which survey data were obtained, and then issued
union rates for all 23 classifications. The report
also notes that after regional personnel had recom-
mended that the union rate be used, headquarters
increased the rate further.

The reason for the change in the survey data
cited by GAO is in error and is actually irrevelant
to the decision. The change resulted from the
Department's 1976 decision to update a union rate
determined in a 1973 survey. There had been updates
in the annual decisions issued between the 1973 survey
and the 1976 wage decision. The original union
dominance found in 1S73 still prevailed. The
bricklayers and cement mason in this county had melded
into one group and were receiving the $11.90 rate in
1976. Other classifications were added because of
information available to the National Office which
had not been available to the New York Region.

2. Georgia Determination GA-75-1039;

The draft report, on pages 165-167, discusses this
wage determination as being flawed because it com-
bined data for two counties for all crafts except
plumbers, raised the rate for truckers above that
which the survey revealed, and did not issue rates
for nine other classifications surveyed.
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The Department's investigation shows that this
determination was properly made. When, because
of need for data in two counties, there is a
simultaneous survey of adjoining counties which
have similar economic characteristics the data
are analysed both separately and together for the
two counties. If the data are similar, they are
combined into a single schedule. When they are
different, there are separate rates. In this case
the prevailing rates for plumbers in two counties
were substantially different. The change in
the truck drivers' rate was based upon the general
knowledge that no skilled classification on the
project is paid less than the laborers. No rate
was issued for the other nine classifications
because the survey resulted in too little informa-
tion for an accurate finding, and the rates were
sufficiently inconsistent with other information
in the survey to raise substantial.questions as
to their validity.

When the Department is unable to include a rate
for a specific craft in the schedule, the regulations
provide for the contracting agency to develop a
"conformed" rate. 29 CFR Part 5.5(a). A conformed
rate is an additional rate bearing a reasonable
relationship to related craft rates on the published
wage determination for any needed classification of
laborers or mechanics not listed on the original wage
determination. The contracting officer is responsible
for these additions? however, such actions requires
the concurrence of all interested parties, and this
Department's National Office roust be notified of
the actions. A conformability action is not valid
inless this Department is notified and approves.
If a dispute between the parties exists, the matter
is referred to this Department for resolution.

These conformed rates are essentially supplemental
determinations which operate within the overall
parameters of the Davis-Bacon wage determination
process. They contribute greatly to the overall
wage determination process by providing the
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system with flexibility to accommodate to specific
situations. This flexibility is particularly
important since it is often difficult to identify
in advance all the crafts which will be employed
on the particular projects.

3. Minnesota Determination AR-3147;

The draft report, on pages 167-168, suggests that
the determination was flawed because the Depart-
ment deleted from the survey all payment data
on projects covered'by the Davis-Bacon Act which
were below the previously issued prevailing wage
determination.

The Department's review,of this determination has
indicated that the payments were correctly deleted
because they were illegal payments as a result of
rates issued under previous determinations, which
should have been controlling on the projects
deleted.

4' Texas Determination 76-TX-89;

The draft report, on pages 168-169, indicates
that the Department incorrectly manipulated data
received on five classifications presented in
the draft.

The Department's review of this determination
indicates that for all five classifications the
rates issued by the Department were correct. A
union rate was updated and issued for the asbestos
workers, rather than using survey data because the
Department independently found that the union rate
still prevailed for asbestos workers. The rates
issued for the tile setter helper and the air
conditioner mechanic were deleted because the
survey data provided too little data for an
accurate finding, and were sufficiently incon-
sistent with other information in the survey to
raise substantial questions as to their validity.
With respect to the boilermakers used in the
example, a rate for them was included in the
final wage determination because the prevailing
rate for this occupation was a union rate
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which was independently found to be prevailing
in the county. No survey data was collected
on boilermakers during the survey, thus no
changes were made.

The rate which the Department issued for the iron
worker was lower than that which GAG asserts the
survey disclosed because GAO improperly included
fringe benefits in the hourly rate for iron workers.
The Department's action on this determination is
consistent with page 26 of the Manual which provides
that where wage data contains hourly rates, which
includes fringe benefits in the basic hourly rate,
because the employer paid them as a lump sum
payment, the fringe benefits must be broken out
prior to compiling the data.

5. California Determination 76-CA-33;

The draft report, on pages 169-174, indicates that
wage rate data obtained through surveys were
improperly deleted and that piece work data were
improperly not used in computing wage determinations.

The Department's analysis of this determination
disclosed that proper use was made of all data
obtained through wage surveys. The rates for a
number of workers in carpenter and plumber trades
were deleted because they showed an unusually
broad range and the Department's experience has
indicated that, when there is such a broad range of
rates within a trade employed by the same
employer, the rates of the lower paid workers
are generally those for trainees, whether in
formal and informal programs.

Pursuant to the Department's regulations, persons
in properly approved apprenticeship or training
programs may work on projects subject to Davis-
Bacon requirements. Such classifications are not
included in wage decisions, and wage data regard-
ing these workers is not included in wage surveys
because neither trainees nor apprentices are
recognized as "laborers or mechanics," the groups
to which Davis-Bacon wage determinations are
limited.
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The reasons stated by GAO for the refusal to
issue helper rates are erroneous: the Depart-
ment does issue helper rates under appropriate
circumstances, when it is clearly shown that
such a classification exists in a particular
craft in an area.

No wage determination was made for the soft
floor layers because of scant information.

With respect to the eight classifications for
which piece rate data were not used in com-
puting the wage determination, the analyst
preparing the determination was not able to
use these data because the survey did not
include the number of hours each piece rate
worker worked at that piece rate. However,
in the case of cement masons, the piece rate
was converted to an hourly rate because the
number of hours they worked was available.
The wage determination for the cement masons
was, contrary to GAO's reading of the Depart-
ment's regulations, proper and issued under
the standards of Section 1.2(a)(3) of 29 CFR
Part 1, which provides for the use of an
average rate when there is no majority paid
at the same rate and where less than 30 per-
cent of the workers in the classification
receive the same rate. The averaging of the
wages of 12 workers to arrive at the prevailing
rate was clearly correct since the five cement
masons whose rate averaged $10.62 did not each
earn $10.62.

II- Analysis of Appendix IV of GAO's draft
r eport;

GAO provides three examples where it feels the
Department has extended wage rates to adjacent
and non-adjacent counties. The Department's
analysis of each of the examples has shown
this not to be the situation. Each of GAO's
examples and the Department's analysis of
them is provided below.
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1. Dickson County^ Tennessee 76-.TN-88;

The rates for building construction for
Dickson County were ' xsed on union rates
found to be prevaili..^ in both Dickson
Co-inty and Davidson County. GAO's state-
ment that the rates were based upon a 1972
survey restricted to Davidson County and
extended to Dickson County is incorrect.

GAO's finding may be basev on a misunder-
standing on the part ot GAO reviewers.
Soir^'-imes Department personnel will describe
a wage rate in terms of the county in which
the negotiating -mion's offices are located,
even though the v ge rate was negotiated for
other counties as well. It would then seem
to those not familiar with the terminology used
by the Departmental staff in the wage deter-
mination program that for such a rate to be
applicable to another county it was "extended".
However, the Department would not apply a
negotiated rate to a county unless it finds
as a fact that the rate is prevailing in that
county. In thie determination the union
office was located in Davidson Cou'.-ty
(Nashville) but the wages were negotiated
for and independently determined to be
prevailing in Dickson and other counties as
well. Thus, they were not extended to
Dickson County.

2. Montgomery County, Tennessee 76-TN-92:

The rates used in this de t e rmina t ion were also
union rates which were negotiated for and found
to be prevailing in this county as well as
Davidson County. Again , GAO's f i n d i n g fa i ls to
recognize that union rates can be negotiated for
counties other than the one in which the union ' s
o f f i ce is located. If this were not the case,
separate union off ices would have to be located
in every county in the country in order for the
Department ' s de t e rmina t ions to accurately
reflect prevai l ing rates in union areas.
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GAO note: The deleted comments relate to matters which were
discussed in the draft report but omitted from the
final report.

III. Analysi8__of__Apgend_ix. VIII of GAO's draft
repor t;

The draft report provides, on pages 180-185, seven
examples where GAO asserts that the Department
included in its surveys projects not of a
character similar to the proposed projects.

The Department has reviewed each of the examples
and has determined that projects included in the
surveys were of a character similar to the proposed
projects. The determinations were consistent with
the criteria for projects to be included in surveys,
as provided by the Wage Appeals Board, Case No. 77-
23 (issued December 30, 1977); All Agency
Memorandum No. 131, issued July 14, 1978; and pages
14, 14a, and 15 of the Manual.

In the Wisconsin example, the survey for a "single
family residence" project quite properly included
another project, described as "construction of new
apartment buildings", because both fall within the
Department's Residential Construction classification.
The Manual, at page 14a, lists both of these con-
struction descriptions as examples of Residential
Construction. The first Florida example (76-FL-262)
involves exactly the same principle, as do the
California and Arizona examples also provided by GAO.

The second Florida example (76-FL-345) was
described by GAO as involving "building, access
road, install generator fuel tanks, two antenna
support towers and coaxial cables". It is of a
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"character similar" to the project on which the
rates were based, which was described as
"construction of storm sewers", since both fa 1.1
within the Department'p. Heavy Construction
classification. The survey project, and portions
of the project for which the determination was
issued are expressly included in the examples of
Heavy Construction projects provided in the Manual,
at page 14a.

IV. Analyses of Appendix XI of GAO's draft
report;

The draft report discusses, on pages 192-194, four
examples which it feels indicate that the Depart-
ment has issued wage determinations for work not
covered by the Act, or for the wrong type of
construction. The Department's analysis of these
determinations indicates that all four determina-
tions were properly issued.

In the three examples cited by GAO as work not
covered by the Act, the Department properly
concluded that there was coverage in each case.
Under the authority given to the Secretary in the
Reorganization Plan No. 14 to issue regulations
and interpretations, the Department issued
decisions in these determinations consistent with
relevent precedents, and the initial determinations
of coverage made by the contracting agencies.

The U.S. Postal Service example involves a project
described as "overhaul air condition unit". This
is "repair work" which has been covered by the Act
since its enactment in 1931.

The KUD example, described as "install vinyl covering
in offices", is alteration and repair to a public
building. The 1935 amendments to the Act specifically
included this type of work.

The Navy project involved work described as "replace
hot water heaters in family housing". The Department's
experience is that this type of effort involves con-
siderable alteration and repair of the kind covered
bv the Act.

249



APPENDIX XVI APPENDIX XVI

In the fourth example, GAO alleges that the
Department incorrectly issued building construction
rates, rather than water and sewer rates, for work
described by the Department of Army as a waste water
treatment project. The Department's investigation
of this determination indicates that the Army
requested a building construction determination,
and this is what the Department provided. It was
contrary to the terms of the wage determination for
the contracting agency to apply it to any kind of
construction other than building construction.
The error is thus not one made by the Department
of Labor.
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Davis-Bacon and Related Acts
Wage DeteVmination Procedures,
Now and With AutomatiorT

The Davis-Bacon Act, requiring payment of prevailing
wages on Federally financed construction projects,
was originally passed in 1931 in response tc chaotic
conditions in the construction industry. Local
economies were being severely disrupted as a result
of importation of non-local wage rates by non-local
contractors bidding on Federal construction projects.
The philosophic base underlying the legislation at
the time was that the wage levels of workers should
not be the key competitive factor in the procurement
process. Ever since the original legislation,
Congress has consistently maintained and even
expanded on that premise, with the extension of the
Act in 1964 to include fringe benefits as an integral
part of the prevailing wage. Approximately 80 other
statutes providing for Federal financing of construc-
tion require Davis-Bacon provisions, and 41 States
have passed similar "little Davis-Bacon" laws for
public construction work. The competitive condi-
tions in the labor-intensive construction industry
which foster deleterious wage-cutting by
contractors exist regardless of the economic
situation. The core intent of the Act(s) is to
prevent a reduction in existing wage levels due to
Federal construction activity and. contracting
procedures and practices.

The procedures for issuing wage determinations are
straightforward. There are currently two types of
wage determinations — "general" determinations of
indefinite duration which cover a specific
geographic area for a given type of construction,
and "project" determinations, which are issued in
response to a request by a contracting Federal
agency in those areas where no general determina-
tion is applicable.

General determinations, utilized principally in
areas where there is considerable construction
activity, are published in the Fededral Register
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and do not expire automatically; wage rates are
modified as required through publication of
addenda. (Periodically the entire schedule is
codified and re-published.)

If there is no general determination applicable
to a given geographic area, the contracting
Fedeal agency submits a request to the Department
of Labor and available wage data is utilized and/
or additional data are obtained to assemble
a wage schedule for the job classifications and
type of construction of that particular project.
With rare exception, this process is accomplished
within 15 working days.

Construction projects are categorized into four
types - building, heavy, highway, and residential..
The basic survey area for which wage data are
obtained is the county. With 3,119 counties in
the country, there is thus a potential need for
12,476 wage schedules to cover the four
categories of construction. (In many areas,
however, waye levels and schedules for different
types of construction are the same.) Each wage
schedule contains wage rates for each job
classification anticipated on a project, reflect-
ing local practice as to job name and craft v
jurisdiction for division of the work.

To summarize, currently vage determinations are
either general, covering a geographic area,
or specifically designated for a given project.
The wage rates to b.e paid are determined:

- on a craft-by-craft basis, reflecting
local practice;

- from projects of a character similar
(building, heavy, highway, or
resident ial);

- From wages being paid on projects under
construction or completed within a
calendar year past;
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- from wage data on public and private
construction in the same locale, the
county being the basic survey unit.

Actual calculation of the basic hourly wage rates
to be published in a determination is done
according to a specific formula. For each craft,
the array of wages being paid is examined, and the
determination made as follows:

If a majority of workers in a craft
• in the locality is being paid at a
single rate, that rate is determined
to be prevailing. In the event
there is not a majority of workers
in the craft receiving a single rate,
then;

- If 30-50 percent of the workers in the
craft are receiving a single rate, that
rate is determined to be prevailing.
If there are two rates falling within
this cluster, the rate representing
the larger number of workers becomes
the prevailing rate. If less than 30
percent of workers in a craft are
receiving a single hourly rate, then;

- The average hourly rate of all workers
in the craft is determined to be pre-
vailing. (Number of workers at each
wage rate, multiplied by that wage
rate amount; add the total wage rate
amounts for each waqe level, and
divide the grand total hourly wage by
the total of number of workers.)

Fringe benefit paynrnts if any, .are calculated
separately.

It is anticipated that this system and the
procedures for accomplishing this work will
change somewhat with the advent of the
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automated Davis-Bacon Information System. The
new system will provide broader-based data
collection, a greatly increased capacity to
process more data more quicker and more accurately.
Stepped up enforcement will be possible without
additional paperwork burden through the creation
of a positive audit trail on contract awards,
and the entire system will function as a core data
bank for industry wage information. A comparison
of present and future procedures and responsi-
bilities is attached.
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DISCUSSION OF LITERATURE ON
ECONOMIC IMPACT OF DAVIS-BACON

REPORT ON THE COMMISSION ON GOVERNMENT
PROCUREMENT, VOL. 3

The Commission on Government Procurement was created
by Public Law 91-129, in November 1969, to study and
recommend to Congress methods "to promote the economy,
efficiency, and effectiveness" of procurement by the
Executive Branch of the Federal Government.

The basic objective of the Commission was to analyze
the administrative aspects of the Act, possible con-
flicts with other statutes and general enforcement
issues. The thrust of the report is directed to
management issues and not to specific economic
factors and effects.

Although the main thrust is administrative, the
report does refer to GAO Report B-146842, which
claimed that, on the basis of 29 projects surveyed
over a decade costing $88 million, the cost add-on
attributable to Davis-Bacon was $9 million. (This
is the same report quoted by the contractors in the
Presid«ntial Conference on Inflation in 1974,
discussed below.) Even here, the Commission
sought to evaluate the role of adniinistirative and
legal problems and bottlenecks in terms of
explanatory variables of cost add-ons.

The Commission's report revealed widespread and
growing concern about the impact of labor conditions
and laws on construction. Some of the problems
noted by the Commission resulted from the evolution of
the labor movement in the construction industry and
general labor legislation, and effect both public and
private construction. Others resulted from conditions
peculiar to government contracting, OK laws
applicable to government contractors.

The Commission confirmed that construction costs
in both the public and private sectors are
increasing and that the onus rests substantially
not on Davis-Bacon per se, but on their
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institutional practices. As a result, the repeal
of Davis-Bacon would not reduce Federal construc-
tion costs because these other variables would
remain.

After reviewing the report the Department notes
that?

1. The Commission Report only repeats the state-
ments made to it that Davis-Bacon contributes to
inflation. Ostensibly these are the same con-
tractors and contractor associations who registered
their complaints before the Presidential Conference
on Inflation convened in 1974. The same GAO Report
No. B-146842 is quoted by both this Commission and
the President's Conference on Inflation.

2. The findings of the Commission regarding
statutory and functional conflicts and ambiguities
need to be investigated. Many of these have been
resolved by administrative orders and inter-agency
memoranda of agreement.

3. The two study groups within the Commission
which reviewed Davis-Bacon arrived at different
conclusions. They were both composed of repre-
sentatives of contractors and Federal contracting
agencies. Study Group I13c concluded that the
Act was no longer needed and recommended that it
be repealed or amended. The Commission's Final
Report did not include this recommendation.
Study Group 12 found, however, that the Act
remains relevant and thst without if. the wages
of local construction workers would be undercut
by firms competing at lower than prevailing
wage scales.
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PRESIDENT'S CONFERENCE ON INFLATION

This Conference was convened in 1974 by then
President Ford as a "brain trust" to advise
on ways and means to cope with inflation during
a period of chronic stagflation. The panel on
the construction industry was made up of repre-
sentatives of contractors, contractor associa-
tions, subcontractor associations and less
than six union representatives.

The contractor associations' hypothesis was that
the prevailing wage determination methodology of
DOL relies exclusively on union wage levels in an
area and applies them indiscriminately to Federal
construction projects. Consequently, these
associations contended that Davis-Bacon tends to
spread a homogeneous union wage across crafts
throughout the area. It was alleged that since
only the large construction firms can afford to
pay these rates, small firms are prevented from
bidding for Federal construction projects, there-
by eliminating free competition, spreading
monopoly, and artifically increasing Federal
construction project costs. Contractor
associations also contended that in cases where
DOL cannot obtain local wage tates it will even
go to some other jurisdiction and "import" these
wage rates rather than undertake independent
wage surveys as required by the statute.

Panel members provided no original quantitative
evidence concerning the Davis-Bacon Act. On©
of the contractor associations quoted a GAO
study which reviewed 29 projects over a decade
costing $88 million on which $9 million are
attributed to Davis-Bacon. These figures were
accepted without any explanation as to how
they are derived.

One of the position papers of the Contractors
Mutual Association explicitly acknowledges
that the working conditions, hazards, seasonality
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and other factors prevalent in the construction
industry justify wage differentials for con-
struction workers. Thin document demands that
limits be set on cost-plus contracts in order
to curb inflation in construction costs.

The Department's analysis of this report shows:

J. The contextual economic conditions prevalent •
during the convening of the Presidential Con-
ference on Inflation need to be taken into account
when assessing the unanimous call by contractors
and their associations for the repeal of Davis-
Bacon. The severe recession had devastated the
construction industry which has always been
cyclical.

2. The Conference failed to develop the necessary
paradigm which incorporates the entire spectrum of
variables which contribute to higher Federal con-
struction costs. This is necessary in order to
develop a viable conclusion on which policy
makers can act confidently. Most important to
such a paradigm is the development of a time
series analysis of financing and land costs.
A review of contracting agency practices such
as cost-plus, lump sum, retainage and bonding
requirements needs to be scrutinized in order
to identify factors contributing to higher costs.
The nature and cost impact of interim construc-
tion financing also needs to be analyzed as well
as other hidden costs and charges. There is also
a need to examine accounting practices of con-
tractors related to commingling, cash flow,
equipment rental and use of equipment costs
under Federal projects but utilized on non-
Federal projects, and so on.
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THE DAVIS-BACON; HISTORY, ADMINISTRATION,
I'RO AND CON ARGUMENTS, AND CONGRESSIONAL

PROPOSALS

BY THE CONGRESSIONAL RESEARCH SERVICE
LIBRARY OF CONGRESS)

(

Tnis study by tlie CRS developed in J-'ly 1978
provi-las s comprehensive overview of Davis-
riacon. Tne study is undertaken in five parts:
(1) The Davis-^ucon Act and Related Statutes,
(2) LeqinVitive History of the Act, (3). Admini-
stra-'i. of the Act, (4) Arguments Pro and Con
the r>5v 15i-Baccn !>rinciple, and (5) Congressional
rills p'\i L'toposdls Relating to Davis-Bacon.
Son.- Significant contributions of the report
ary cut lined beliw:

Legiijlatj.ve History of the Act

The ordinal statute prescribed the threshold limit
at $5.r.'jQ ,n 1931 and an amendment in 1935 reduced
the thref.m-ld limit to $2,000 and this was signed
into ) uw by President. Roosevelt on August 30, 1935.
The present law is substantially the same as the
19."5 amendment. The legislative intent of reduc-
imj the threshold limit was to bring under the
Act's purview contracts for painting and decorating.

Administration of the Act

In order to ensure due process to contractors
covered by Davis-Bacon, the Department established
a Wage Appeals Board in 1963 by Secretary's Order
No. 32-63 in response to a recommendation by the
House Committee on Education and Labor that,
since judicial review of wage determinations was
not practical, an in-house arrangement would be
desirable. The authority and responsibilities
of the Wage Appeals Board (WAB), which consists
of three public members appointed for
indefinite terms by the Secretary of Labor, are
spelled out in Secretary's Order No. 24-70,
dated October 7, 1970. During the calendar year
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1977, only 34 cases were filed with the WAB and
20 decisions were issued; in 1978 through May
only 15 cases were filed with the Board. The
rules of WAB practice are spelled out in 29 CFR
Part 7.

Arguments Pro and Con the Davis-Bacon Principle

The report undertakes to enumerate the various
arguments in favor of and opposed to Davis-
Bacon. The report explicitly declares that the
pro and con arguroer.ts "are transmitted by the
Congressional Research Service without critical
evaluation; they say nothing about the position
of the Service". This needs to be taken into
consideration when evaluating GAO's inclusion of
the CRS Report.

The Department's evaluation is that the section
dealing with the pro and con arguments surround-
ing Davis-Bacon constitutes a faithful attempt
to enumerate the controversies for and against
Davii-Bacon. However, the presentation is
overly simplistic, does not contain any
statistically significant variables and does
'not contain any evaluation of the relative
mpritR or strengths of. the arguments commonly
raised.
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IN DEFENSE OF DAVIS-BACON

This report was prepared by a private consulting
firm for the 59th Convention of the Building and
Construction Trades Department of AFL-CIO in
December 1977. Its objective was to provide an
overview from organized labor's standpoint of the
Davis-Bacon Act with special emphasis on criticisms
levelled against the statute, and to expose miscon-
ceptions oi misinterpretations behind such criticisms.

Th' 'heme is covered in four parts. The first
part 'itled "An Overview of Davis-Bacon" deals with
thr^e key issues which are germane to the enforce-
men of Davis-Bacon. These are: occupation/project
classification; area/project determinations; appeals
of dtv rmination (Wage Appeals Board).

The second part of the monograph is titled "A Brief
Legi°.> tive History." By pointing out that most of
the State "little Davis-Bacon" statutes were enacted
eithTr before or after the Depression, the authors
refute the criticism the Davis-Bacon was relevant
only to the economic circumstances surrounding the
Great Depression and has become obsolete thereafter.

The third and most extensive part of the document is
titled "Attacks on Davis-Bacon." This ide:::.ifies the
wide spectrum of criticisms levelled at Davis-Bacon
and refutes them. For instance, it points out that
union wage scales are not uniformly applied.
Approximately 50 percent of the Davis-Bacon wage rates
contain non-union rates. The early legislative history
of the Davis-Bacon Act clearly indicates Congressional
intent to protect union wage standards rather than have
them subverted by application of nonunion or other
"average11 wage schedules. Consequently if the
"prevailing wage" is the same as the union v-igt, thir,
is consistent with the statute because "or^vnized labor
may be in a minority p'-sition, with its standards
vulnerable to assault b\ nonunion contractors, and
that it is this type of situation that the prevailing
wage program is supposed to cover." '(page 27 of
monograph).
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The monogcaph devotes considerable attention
to the controversy related to the Act's alleged
inflationary effects. It argues that, while
union wages are admittedly higher than non-union
wage rates, productivity of union workers is
demonstrated to be higher. This position is
supported by Professor Mandelstamm's study which
found that despite higher wage scales of union
workers, total labor costs for union and non-union
workers were virtually the same. This situation
was attributed to higher productivity of unionized
workers.

The criticisms raised by Professor Thieblot are
refuted, as ie his case study of the "C-7 Segment"
of the Washington., D.C. rapid rail system.

The fourth and last part of the monograph i,s the
"Need to Strengthen Davis-Bacon". Special
importance is given to administrative problems,
especially lack of enthusiastic enforcement by the
procurement agencies which have the initial
responsibility for the enforcement of Davis-Bacon,
The inadequate enforcement by the Army Corps of
Engineers and the U.S. Postal Service are mentioned
as case studies.

The Department's evaluation of this monograph is
that it is carefully researched and contains
important insights into the complex issues sur-
rounding Dav>s-Bacon. It recognizes deficiencies
where these exist but confirms the net economic,
industry and social value of the program.
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THE NATIONAL ACADEMY OF SCIENCE REPORT; FEDERAL
PROCUREMENT POLICY FOR CONSTRUCTION

Th« objective of this 1978 NAS Report was to critique the
recommendations made by the Commission and make suitable
recommendations.

The NAS Committee made the following comments:

1. The Davis-Bacon Act should not be repealed since the
original rationale for the Act remains valid, and since
it has benefited the government by contributing to labor
peace on Federal projects.

2. The Act should be reviewed in the light of current
conditions, and certain "undesirable aspects" which
increase government administrative costs should be
examined and eliminated.

3. The dollar threshold level should be increased, and
in no case should it be less than $10,000.

4. The 30 percent rule should be eliminated and replaced
by a "statistical mean" of the wages paid in a given area
for a given classification as the prevailing wage rate.

5. The Committee disagrees that a paperwork reduction
would result in real savings since any savings would be
offset by increased administrative cost for construction
agencies in investigating complaints of Davis-Bacon
violations.

The Department's analysis of this report is that:

A. The NAS Committee agreed that the threshold amount
should be increased to $10,000. The rationale seems to
be the resultant rejuction in administrative loads.
However, a low threshold amount is required because (a)
the construction industry is extremely fragmented,
decentralized, and locally oriented and employs very few
workers on small pxojects, and (b) the fact that a worker
is involved on a "small" project, whether it be painting
or light rehabilitation, does not justify exclusion from
Davis-Bacon protections.
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B. The NAS Committee recommended the elimination of
the 30 percent rule. However, the alternative(s)
recommended are ambiguous. It recommended adoption
of "statistical mean" wages. Th's is administratively
difficult. The recent M.I.T. Report, referred to below,
stated that, due to the complex wage structures found
in construction industry sub-markets, the identification
of mean or average wages would be impossible. Ai»
discussed above on page 22, of the comments and shown in
Enclosure 5, the Department has reviewed each of the
determinations made in FY 1978, in which this 30-50
percent step was followed. It found a difference of
only nine cents when all 1,609 wage determinations were
computed by both the 30-50 step method and the averaging
method. Early next year the Department will undertake a
study in 17 labor areas to determine whether similar
197C findings of the Council on Wage and Price Stability,
also discussed on page 22 of the comments, are still valid.
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COMMISSION ON FEDERAL PAPERWORK,
FINAL REPORT, WASHINGTON, D.C.,
- J U N E 1977

The Commission recommended in a June 1977 report that
the $2,000 threshold currently used by Davis-Bacon be
raised to $10,000 thereby reducing the paperworn
burdens of smaller firms less able to bear them.

The Commission's recommendation indicates unfamiliarity
with the fragmented and decentralized structure of the
nation's construction industry. The 1972 Census of
Construction found that out of 900,000 establishments
in the U.S. engaged in contract construction, 78
percent had annual receipts of less than $100,000.
The construction industry is not oligopolistic, but is
made up of small firms. Obviously, the purpose of
keeping threshold limits low is to ensure maximum
coverage.

While the "eduction of paperwork burdens and costs is
desirable, this should not be achieved at the expense
of removing the necessary protections provided by the
Davis-Bacon Act. Many of the alleged administrative
costs of the Act are imposed by other State and Federal
laws, or simply constitute sound business practice.
In any event, those "costs" would remain regardless of
whether the threshold is increased. There are ways of
effectuating paperwork reductions, but a reduced
threshold should not be one of them.
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M.I.T. STUDY TITLED "A COMPARISON OF WAGES AND LABOR
MANAGEMENT PRACTICES IN UNIQ& AND NONUNION CONSTRUCTION"

This research study was published in 1978 by the M.I.T.
Department of Civil Engineering and the Economics Depart-
ment of the National Association of Homebuilders. A
sample survey of firms in the construction industry in
eight metropolitan area (Boston, Baltimore, Atlanta, New
Orleans, Grand Rapids, Kansas City, Denver and Portland)
furnished the data sets necessary to develop this
study. The eight metropolitan areas were selected in
order to ensure a geographic dispersion across the
country and also to contain substantial amounts of
open-shop construction activity.

The objective of the study was to compare and contrast
the wages and work practices union and open-shop con-
struction. Two types of surveys were used. First, a
wage questionnaire was mailed to contractors in the eight
SMSAs. Second, a lengthy contractor interview schedule
was conducted with a sample of firms drawn from the union
and nonunion sectors of the industry. Both the wage
.questionnaire and the contractor interviews were designed
to permit the comparison and cross-tabulation of data by
firm type, by size, by product market, and by union or
nonunion status.

The report authoritatively states that the controversy
over Davis-Bacon and other prevailing wage laws has never
"effectively established" that such laws do in fact raise
wages or actually raise the final costs of construction.
The opening part of Chapter 5 affirms that the debates

r surrounding Davis-Bacon have been "more polemic than
substantive" and that there are no "serious studies"
showing the actual cost impact of Davis-Bacon. Even
the few case studies which may show higher wage bills and
inflationary effects are inadequate to conclusively
establish the inflationary effects of Davis-Bacon.
Commenting on the COWPS study, this chapter notes that
even broad based studies which indicate relatively small
and ambiguous outcome'- of prevailing wage laws, have a
"tendency to dramatize the supposed impact on construction
costs."
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The chapter then proceeds to show that higher wages and
higher productivity go together, and the assumption that
"labor productivity is unrelated to wage levels" as is
assumed in many criticisms of Davis-Bacon is untrue. The
report's position is that higher Davis-Bacon wage rates
are accompanied by higher productivity rates. Interviews
conducted by the M.I.T. researchers confirmed this in the
areas of selection of workers ("several of the nonunion
contractors interviewed pointed out that by offering
higher wages on public projects, they were able to
attract workers with more training and/or experience");
incentive to workers ("over half of these nonunion
contractors used the difference between wages on their
public and private work to reward their most loyal and
productive workers"); incentive to managers ("nonunion
contractors when required to pay highet wages to their
workers, devote more attention to selecting, training and
especially managing those workers"); reduction in
first line supervision ("the interview results suggest
strongly that union journeymen require less supervision
than nonunion workers within comparable trades").

'Chapter 5 concludes that the key issue in Davis-Bacon
analysis is the extent to which the higher productivity
generated by higher wage levels is neutralized or offset
by the higher wages and indirect costs. The M.I.T.
Report candidly ackowledges that the findings "preclude
wholesale assumptions or allegations about relative union
productivity. Thus, the impact of Davis-Bacon on con-
struction costs really needs to be studied on the basis
of an unbiased sample of the unit labor costs and
final costs of particular construction projects, both
union and open-shop, before any general conclusions can
be made."

The M.I.T. study concludes with the observation that the
law does not simply reflect the "remains of an idiosyncratic
response to Depresaion-era problems in the construction
industry rather is represents one particular philosophy
of government."
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